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HEARING OFFICER’S INITIAL DECISION


On December 21, 2004, the Board of Education for the Commonwealth of Massachusetts (“Board”) voted to revoke the charter granted to the Roxbury Charter High School for Business, Finance and Entrepreneurship (“School”) in 2002.  The School exercised its legal right to an administrative hearing, and I was appointed as Hearing Officer to conduct the hearing.  This is my report to the Board, which is presented in five parts:


I.     Background and Procedural History (pages 2 - 6)


II.   Statutory and Regulatory Framework (pages 6 - 8)


III.  Findings of Fact (pages 8 – 70)


IV.  Analysis and Conclusions of Law  (pages 70 - 83)


V.    Initial Decision  (page 84)

I.  BACKGROUND AND PROCEDURAL HISTORY.


The School was granted a charter as a “commonwealth” charter school on June 5, 2002.  Ex. 20.
  After a planning, or pre-operational, year, the School opened its doors to a ninth grade entering class for the 2003-2004 school year, with the expectation that it would add one class each year until it became a four-year high school.  The School’s lower than expected enrollment, and consequent decrease in tuition revenue, raised concerns at the Department during the first school year.  In the 2004-2005 school year the enrollment for the ninth and tenth grade classes again was lower than expected.  In the Fall 2004, the Department’s staff conducted a Coordinated Program Review and a Site Visit at the School, which are a regular part of the Department’s oversight of charter schools in the second school year.  Based on these two assessments and other information gathered by the Department’s staff, including financial information, the Commissioner of Education, David P. Driscoll (“Commissioner”) on December 14, 2004, recommended that the Board revoke the School’s charter effective December 30, 2004.  Ex. 1.  


The Commissioner’s recommendation was placed on the agenda for the Board’s regular monthly meeting on December 21, 2004.  At that meeting, which was not an adjudicatory or evidentiary hearing, the Board heard oral presentations by the then-Chairman of the School’s Board of Trustees (“Trustees”) and other supporters.  The Board voted unanimously to revoke the School’s charter but made the revocation effective on June 30, 2005, after the end of the second school year.  Exs. 1, 2.

The Board acted for three reasons: (1) “the School is not financially viable;” (2) the School does “not have a viable, functioning governance and administrative structure capable of providing sufficient oversight to the operations of the school;” and (3) the School has “failed to comply substantially with the terms of its charter.”  Dkt. 2, Ex. 1.


The Board’s decision was expressly made “conditional” on the School’s right to claim an adjudicatory hearing pursuant to the State Administrative Procedure Act (G.L. c. 30A) and other statutes and regulations, and the Commissioner promptly notified the School of the Board’s decision and its hearing right.  Dkt. 2, Exs.1, 2.  On January 6, 2005, the School filed its Notice of Appeal, Dkt. No. 4, and the Board thereafter sought the services of an attorney outside the Department to conduct the hearing.  On April 21, 2005, the Board designated me as the hearing officer in its Order of Reference, and its General Counsel, in a letter dated April 28, 2005, authorized the hearing officer to proceed.  Dkt. Nos. 5, 6.


I conducted the first case management conference by telephone with counsel for the School and the Department on May 4, 2005.  Dkt. No. 8.  At that conference the School stated that it wished to return to the Board at its next regularly scheduled meeting on May 24, 2005, to seek rescission of the Board’s December 21, 2004, vote.  I set deadlines for this process and addressed other preliminary issues, including document disclosure by the Department, in Case Management Order (No.1), dated May 4, 2005.  Dkt. No. 9.  Before and after the Board’s May 2005 meeting, I conducted two other case management conferences by telephone on May 17 and May 27 and issued additional Case Management Orders (Nos. 2, 3, 4).  Dkt. Nos. 11, 12, 14,15 and 16.  At the May 27 case management conference, counsel informed me that the School’s effort to rescind the Board’s vote had failed and that the School was prepared to proceed to an evidentiary hearing.  Case Management Order (No. 4) at par. 1.  Dkt. No. 16.  Hearing dates had previously been scheduled in Case Management Order (No. 3).  Dkt. No. 13.


Before the evidentiary hearings began, the School questioned which party should present its evidence first.  After the parties filed written submissions on this issue, Dkt. Nos. 17, 18, I heard oral argument by telephone on June 7, 2005.  Dkt. No. 19.  On June 9 I issued Pre-Hearing Decision (No. 1) in which I concluded that the School should  present its evidence first under the Standard Rules of Adjudicatory Procedure but ordered the Department to designate which documents were the foundation for the Board’s December 21, 2004, vote.  Dkt. No. 20.
  Those foundation documents are designated by an asterisk on the Department’s Final Exhibit List, Dkt. No. 33, and an earlier version of that document containing the designations was provided to the School’s counsel before the evidentiary hearing began.


Evidentiary hearings were conducted on seven days in June 2005 (June 13, 20, 21, 23, 24, 27, and 30) at either the Department’s office at 350 Main Street, Malden, or, with the School’s consent, in the City Council Chambers at the nearly Malden Government Center.  Dkt. Nos. 22, 26 – 31.  The evidence covered periods before and after the Board’s December 21, 2004, vote to revoke the School’s charter.  More specifically, the parties presented evidence concerning the School’s operation during the three semesters that culminated in the Board’s vote (i.e., the 2003-2004 school year and Fall 2004) and, without objection by the Department, the semester after the Board’s vote (i.e., January – June 2005).  The parties also presented, again without objection by the Department, the unsuccessful request that the School made at the Board’s May 24, 2005, meeting that the Board rescind its earlier vote.  Ex. 7.  Hence, the evidence before me expanded beyond the usual scope in an adjudicatory proceeding, which typically would have been limited to the question of whether “substantial evidence” existed in December 2004 to support the Board’s decision to revoke the School’s charter.  See G.L. c. 30A, secs. 1 (6), 14 ( 7).  

The School presented testimony by five witnesses:  two members of its Board of Trustees (Bill Owens and Cornelius Chapman), its proposed Director for next year (Carlos Brossard), a potential recruiter (Anthony Ardolino), and, as a rebuttal witness, its Business Manager for the past year (Tiffany Roach).  I did not hear testimony from any  School administrator, teacher, parent, or student.

The Department presented five witnesses, including an Associate Commissioner (Jeffrey Wulfson), the Director and former Deputy Director of its Charter School Office (Mary Street and Charles Toulmin), its Director of Audit and Compliance (David LeBlanc), and its Coordinator of Federal Programs in the Charter School Office (Barry Barnett).

The parties also introduced 84 exhibits into evidence.  The Department’s Final Exhibit List appears at Dkt. Nos. 31 (list) and 41 (withdrawn exhibits); the School’s Final Exhibit List at Dkt. Nos. 33 (list) and 34 (withdrawn exhibits).  Some of the exhibits on the Department’s Final Exhibit List were introduced into evidence by the School.  The parties did not stipulate to any facts.  Stenographic transcripts of the testimony were prepared.  Dkt. No. 45.


After the evidentiary hearings ended, the parties submitted proposed findings of fact on financial issues to the Hearing Officer on July 11, 2005.  Dkt. Nos. 37, 38.  The parties’ other proposed findings of fact and proposed conclusions of law were filed on July 12.  Dkt. Nos. 39 – 41.  The final transcript of the evidence was not received until July 28, 2005, so counsel prepared the proposed findings and conclusions without the benefit of all of the transcripts, but the Hearing Officer did have the transcripts before the Initial Decision was completed.  The Board scheduled a special meeting on August 19, 2005, to review and consider the Initial Decision since it was not ready for consideration at the Board’s July 28 meeting as originally contemplated.

II.  STATUTORY AND REGULATORY FRAMEWORK.


The Massachusetts Legislature provided for the creation of commonwealth charter schools in G.L. c. 71, sec. 89.  A commonwealth charter school operates under a charter granted by the Board after an application process, is independent of the local school committee, and is managed by its board of trustees.  Sec. 89 (a), 89 (e).  A charter school must operate in accordance with both the terms of its charter and the provisions of law regulating other public schools.  Sec. 89 (t).  See also 89 (l) (non-discrimination). 

The trustees are specifically made accountable for a charter school’s curriculum and its annual budget.  Sec. 89 (x).  A charter school must submit an annual report to the Department by August 1 each year that includes a discussion of the progress made toward the achievement of goals under the charter and a financial statement. Sec. 89 (gg).  The school must also submit an independent audit of its financial accounts to the Department and State Auditor annually by January 1.  Sec. 89 (hh).  


The purposes for establishing charter schools are set forth in section 89 (d).  The purposes include stimulating the development of innovative public education programs, providing for innovative learning and assessments, encouraging performance-based educational programs, and to hold teachers and administrators accountable for students’ educational outcomes.  Charter schools also give parents and students greater options in choosing schools. Id. 


A charter is granted for five years.  Sec. 89 (kk).  The Board may “revoke” a school’s charter within the five-year period if the school has either “not fulfilled any conditions imposed by the board in connection with the grant of the charter” or if the school has “violated any terms of its charter.”  Id.  The Board may also place a charter school on “probationary status to allow the implementation of a remedial plan” after which the charter may be summarily revoked if implementation of the remedial plan is unsuccessful. Id.; 603 CMR 1.13 (4) (probation for 60 days or such longer period as Board may specify).


The Board is charged to develop procedures and guidelines for both the revocation and renewal of charters.  Sec. 89 (ll).  The Board has adopted a regulation, 603 CMR 1.13, that governs the revocation of charters.


Under the Board’s regulation, a charter may be revoked for “cause.”  603 CMR 1.13 (1).  Cause is defined as “including but not limited to” seven criteria:


(a) a material misrepresentation in the application for approval of the charter;

(b) failure to comply substantially with the terms of the charter, with any of the applicable provisions of M.G.L. c. 71, or with any other applicable law or regulation;

(c) financial insolvency;

(d) misappropriation, conversion, mismanagement, or illegal withholding of funds or refusal to pay any funds that belong to any person otherwise entitled thereto and that have been entrusted to the charter school or its administrators in their fiduciary capacities;

(e) fraud or gross mismanagement on the part of the charter school administrators or Board of Trustees;

(f) criminal convictions on the part of the charter school or its Board of Trustees; or;

(g) failure to fulfill any conditions imposed by the Board of Education in connection with the grant of a charter.

603 CMR 1.13 (1) (emphasis added).  


The regulations also require that the Board notify the charter school in writing that it intends to revoke the charter.  603 CMR 1.13 (2).  If the Board revokes a charter, the charter school has fifteen days to request an administrative hearing under the provisions of the State Administrative Procedure Act, G.L. c. 30A.  603 CMR 1.13 (3).  In that event, the revocation does not take effect until the Board renders a final decision after the hearing is conducted.  G.L. c. 30A, sec.13 (defining license to include a “charter”).  

At the administrative hearing – called an “adjudicatory proceeding” in G.L. c. 30A, sec. 1 (1) – the charter school has an “opportunity for a full and fair hearing,” including the right to present witnesses, introduce exhibits, cross-examine witnesses, and submit rebuttal evidence and to obtain a decision based on the evidence made part of the record at the administrative hearing.  G.L. c. 30A, secs.10, 11 (3), 11 (4).  Judicial rules of evidence do not apply, but the administrative proceeding must observe the rules of privilege recognized by law.  G.L. c. 30A, sec.11 (2).  The hearing is conducted pursuant to the Standard Rules of Adjudicatory Practice and Procedure, 801 CMR 1.00.  G.L. c. 30A, sec. 9.  A charter school may seek judicial review by the Superior Court of the Board’s final decision revoking its charter.  G.L. c. 30A, sec.14.


III.  FINDINGS OF FACT


I find the following facts based on the credible testimony and exhibits that were presented at the administrative hearing and the reasonable inferences drawn from the testimony and exhibits. The standard of proof in this proceeding is the preponderance of the evidence.  Craven v. State Ethics Comm’n, 390 Mass. 191, 199-201 (1983).

The Department’s Monitoring of the School and The Decision to Revoke the Charter

1. The Department’s Charter School Office initially became concerned about the School’s fiscal soundness shortly after it opened for the first school year (2003 –2004) because the student enrollment in the ninth grade entering class was lower than projected, resulting in a decrease in the per pupil tuition reimbursement available to the School.  The Department initiated communication with the School concerning its financial condition and other issues that continued into the second school year when the School’s enrollment again was lower than projected.  

2.  Such monitoring and communication by the Department is unusual during a

charter school’s first and second years.  Associate Commissioner Jeffrey Wulfson was among the members of the Department’s staff who was involved in this process during both school years, and he testified at the administrative hearing.  Mary Street also participated in the process after she was hired as the director of the Charter School Office in Fall 2004.  Ms. Street also testified at the administrative hearing.

 3.  In the second school year seven Department employees (Dean Paolillo, Barry Barnett, Robyn Dowling, Judy Miller, Maria Ruiz, Bridget Ziniti) conducted a Coordinated Program Review (“CPR”) at the School on October 4-6, 2004, and issued a lengthy report on December 14, 2004, a week before the Board’s charter revocation vote.  Ex. 28.  An executive summary of the CPR Report was supplied to the Board by the Commissioner of Education.  Ex. 1. 

4.  A Coordinated Program Review is a regular part of the Department’s monitoring of a charter school in its second year.  Its purpose is to determine if the School is operating its program in compliance with federal and state legal requirements.   One CPR team member, Barry Barnett, testified at the administrative hearing.


5.  The Department also conducted a Site Visit at the School on November 16 and 17, 2004.  The Site Visit Team consisted of five Department employees (Tony Siddall, Sally Bachofer, Cliff Chuang, Richard Lemons, Mary Street, and Charles Toulmin) and two outside represatives (Richard Lemons, Associate Director of Change Leadership Group, and Sandy Matava, Professor of Public Management at Suffolk University).  The Site Visit Report was issued on December 8, 2004, and was supplied to the Board by the Commissioner before the charter revocation vote.  Exs. 1, 27.  The Site Visit was conducted pursuant to the Department’s written Site Visit Protocal.  Ex. 13.


6.  A Site Visit is also a regular part of the Department’s monitoring of a charter school in its second year.  However, this was the first Site Visit that the Department conducted that year, and it was conducted somewhat earlier in the year than usual.  Toulmin, 1 Tr. at 81, 126, 214.
  A Site Visit usually lasts one day, but four members of the Site Visit team returned to the School for a second day. Ex. 27; Toulmin, 1 Tr. at 80-81. Two members of the Site Visit team, Mary Street and Charles Toulmin, testified at the administrative hearing.


7.  In Fall 2004 the Department’s staff suggested that the School voluntarily surrender its charter.  The School declined in a letter dated November 30, 2004.  Ex. 39.


8.  On December 14, 2004, the Commissioner of Education made a written recommendation to the Board that it revoke the School’s charter, effective December 30, 2004.  Ex. 1.


9.  At its regularly scheduled meeting on December 21, 2005, the Board revoked the School’s charter, effective June 30, 2005.  Ex. 2.  

10.  The Board’s vote was “conditional” on the School’s right to request an administrative hearing.  Exs. 1, 2.  The School made a timely request for an administrative hearing on January 6, 2005.  Dkt. No. 4.

11.  On May 6, 2005, before the evidentiary hearings had begun, the School filed a written request, with documentation, that the Board rescind its December 21, 2004, vote.  Ex. 7.  

12.  The Commissioner referred the School’s request to the Board with a recommendation that it be denied.  Ex.7.  The School’s request was denied at the Board’s regularly scheduled meeting in May 2004.  A motion to grant the School’ motion failed for lack of a second.  Owens, 2 Tr. at 112.

13.  The previously scheduled administrative hearings began on June 13, 0005.  Dkt. No. 22.

Roxbury Charter High School

14.  The Roxbury Charter High School for Business, Finance, and 

Entrepreneurship submitted its final application to the Massachusetts Board of Education for a charter as a commonwealth charter school on November 20, 2001, and a charter was issued on June 5, 2002.  Exs. 20, 21.  The School subsequently changed its name to Roxbury Charter High Public School. Ex. 24.  The School is located at  18 Hulbert Street in the Roxbury district of the City of Boston in a former parochial school building.

15.  After a planning, or pre-operational, year the School opened its doors to an entering ninth grade class in September 2003.  In its charter application, the School planned to have 100 students in its first school year.  Each year thereafter, the School planned to add one grade and 75 students so that by the fourth school year it would be a grade 9 – 12 high school with 325 students.  The School would reach its maximum

enrollment of 400 students in the fifth school year.  Ex. 21 at page numbered 47 (third page). As described in more detail later, the School’s student enrollment fell below these levels in the first and second school years before the Board voted on December 21, 2004, to revoke its charter. Likewise, fewer students are pre-enrolled for the upcoming school year. 

16.  The School had several distinguishing features, as proposed in its charter application. The first was its curricular focus on business, finance, and entrepreneurship. Ex. 21 at 1, 2.  Former State Senator Bill Owens, with a background and involvement in both education and business and from his former positions representing the Roxbury community in both houses of the Massachusetts Legislature, testified to the difficulties that many young people in the Roxbury and Dorchester communities experience finding employment.  In this respect the School had a dual focus.  It was designed to prepare its graduates to attend college but for those who did not pursue a college education it was designed to prepare its graduates for employment, including the ability to start their own businesses.  Owens, 2 Tr. at 22-26, 32-33, 35-38. 

17.  The parties produced scant evidence on the business, finance, and entrepreneurship portion of the curriculum during the two school years that the School has operated, and I accordingly make no findings on the School’s success at implementing this portion of its curriculum.  From the School’s Annual Report I conclude that ninth grade students would have devoted only 5 % of their academic schedule to a course in Personal Finance, Ex. 26,  Academic Performance, at 1, and the charter application states that 20 % of the graduation requirement is devoted to the “career strand.”  Ex. 21 at 14, 22. I also find that the School would have had to adapt this portion of its curriculum from outside sources, which the School had identified, because public schools do not typically offer such courses.  Ex. 21 at 3.

18.  The School’s high standards are its second distinctive feature.  The School proposed to operate for a longer school year, to use longer school days, with 80 minute classes instead of the more typical 45 minute class, and to set 75 % as the passing grade instead of the 60 % passing grade that witnesses said is used in the Boston Public Schools.  Ex. 26 at 2.  It also imposed a business casual dress code. 


19.  I find that the School implemented the longer class period and the higher passing grade but not the longer school year.  For the first school year (2003-2004) the School sought, and obtained, the Department’s approval to start the school year on September 2 (after a one week orientation), instead of August 1 as planned. Ex. 23 at 1, 2.  The School closed two weeks early at the end of the second school year, without the Department’s formal approval, in order to save money on teachers’ salaries. Owens, 2 Tr. at 150-153; Chapman, 3 Tr at 156-158.  If the Board allows the School to open for the third school year, it intends to open on September 6, 2005, a date that the School announced during the evidentiary hearings in response to the Hearing Officer’s inquiries.  Brossard, 4Tr. at 158.  Although the School is operating for fewer days than it proposed in its charter school application, I find that it still offers more instruction than required by Massachusetts law.  Ex. 23 at 1 (over 1,200 hours instead of 990 hours mandated).  

20.  The third distinctive feature is that the School proposed to prepare an Individual Learning Plan (“ILP”) for each of its students as part of its Adaptive Learning Environments Model (“ALEM”) instructional method.  The purpose was to tailor instruction based on an assessment of each student’s needs and progress that the Department’s staff considered analogous to an Individual Education  Plan, or IEP, for special education students.  Ex. 21 at 7, 9-11.  The School proposed to administer a series of standardized tests as part of the diagnostic effort that would underlie the preparation of the ILP.  Ex. 21 at 9-11.

21.  I find that the School has not implemented the ILP and has only partially implemented the standardized achievement tests.  Further findings on this topic are presented below under the heading Faithfulness to the Charter.  

Student Enrollment

22.  Charter schools report their student enrollment to the Department several times a year as a performance measure and as a basis for the per pupil tuition reimbursement that the Commonwealth pays to charter schools at the end of each fiscal quarter (September 30, December 31, March 31, and June 30) for services performed during the preceding three month period.
  First, charter schools must complete the enrollment process for the following school year by March 15 and submit a pre-enrollment report to the Department.  At this stage the charter school reports the number of students who have accepted its offer of admission plus the number of students who are on its waiting list.  Ex. 16 at 1; Street, 7 Tr. at 122-127, 130; 603 CMR 1.09 (4).  Next, the charter school reports by October 15 the number of students who actually enrolled when the school year began (as of October 1).  Id.  Finally, the charter school reports its second semester enrollment by March 1 (as of February 15).  Id.; 603 CMR 1.06 (4), 1.09 (4).
23.  The School’s charter application stated that it would have 100 ninth grade students when it opened for the first school year (2003 – 2004).  Ex. 21 at page numbered  47 (third page).  In its pre-enrollment report in March 2003, the School reported that it had 93 students and no waiting list.  Ex. 31 at 3.  By October 2003 the School reported that its actual enrollment had declined to 69 students.  Wulfson, 5 Tr. at 59; Ex. 7, Attachment 6 at 1 (grant application attached to School’s May 6, 2005, Request for Reconsideration, reporting 68 students).
24.  I find that, in addition to enrolling only 69 % of the expected ninth graders, the School was one of only five charter schools, out of 45 charter schools across the Commonwealth, that had no waiting list for the 2003-2004 school year.  Ex. 31 at 3-4.   The lack of a waiting list is especially unusual in the City of Boston where there is a substantial demand for charter schools and extensive waiting lists are common.  Wulfson, 5 Tr. at 58.  Because it had no waiting list, the School had no source of students to meet its enrollment goal.
25.  For its second school year (2004 – 2005), the School planned to enroll 175 students in the ninth and tenth grades.  In its pre-enrollment report in March 2004, the School reported that 175 students had accepted its offer of admission and that 118 students were on its waiting list.  Ex. 32 at 2.  By that Fall, however, only 104 students had enrolled.  Ex. 60 at 1; Ex. 7, Attach. 6 at 1 (104 students).  That number declined further during the second school year so that by May 2005 the School informed a Department official that only 98 students were enrolled.  LeBlanc, 6 Tr. at 12.  
26.  The 104 students enrolled in the ninth and tenth grades in Fall 2004 is only four more students than the School had planned to enroll in the ninth grade alone during the first school year and was 59 % of the planned enrollment for the second school year.  I find that the School has not explained what happened to the 118 student waiting list in its pre-enrollment report for the second school year
27.  For its third school year (2005 – 2006), the School planned to enroll 250 students in three grades (grades 9-11).  Ex. 7 at page numbered 47.  In its pre-enrollment report in March 2005 – submitted after the Board’s December 21, 2004, vote to revoke its charter -- the School reported that only140 students had enrolled and that it had no waiting list.  Ex. 33 at 2. 
28.  The 140 pre-enrolled students is only 56 % of the 250 student enrollment for the third school year set forth in the School’s charter application.  Ex. 21 at 47.  Moreover, the 140 students would be spread over three grades (grades 9, 10 and 11) so that, on average, there would be only 47 students in each grade, instead of the 83 students per grade contemplated in the charter application. 

29.  I find that it is highly improbable that the School will actually enroll 140 students in Fall 2005 if the Board allows it to reopen.  For the second year out of three, the School has no waiting list.  The lack of a waiting list reflects a lack of demand for the School, since only five out of 51 charter schools reported no waiting list for the upcoming school year and the School was the only commonwealth charter school in the City of Boston without a waiting list.  Ex. 33 at 2.
30.  Neither party presented evidence on student turnover, and I make no findings on the rate at which students enrolled at the School returned the following year. 
31.  Two students at the Harvard Graduate School of Education conducted a parent satisfaction survey by telephoning a random sample of 40% of the households with a child at the School in Spring 2005.  The survey reported that 87 % of parents answered “yes” to the question, “Are you planning to send your child back to the school if it remains open.”  Ex. 7, Attach. 14 at 3.  The School contends that the survey demonstrates that it will not lose students next year, since the survey  predicts that 85 existing students (98 current students x 87%) will be returning and that the School consequently must add only 55 new students to meet its 140 pre-enrollment number.
  The survey did not correlate its results to the School’s pre-enrollment information. The level of parent satisfaction reported in the survey’s five questions is uniformly impressively high, yet I find that it is unlikely to result in the actual enrollment of 140 students if the School opens for a third school year in Fall 2005.  The disparity between the School’s pre-enrollment and actual enrollment for the two prior years indicates that some students who pre-enrolled will change their minds, which might occur, for example, if another school informs a student that it will admit the student off its waiting list.  Owens, 2 Tr. at 46 (students listed School as second or third choice).

32.  The lack of a waiting list also means that the School currently has no source to replace any of the 140 pre-enrolled students if they do not appear when the third school year begins.  By comparison, the School’s enrollment for the second school year dropped by 71 students between the March pre-enrollment report (175 students) and the October 2005 actual enrollment report (104 students), even though that year the School also had 118 students on its waiting list and the Board had not voted to revoke its charter.  In the first school year (2003 - 2004), when the School also had no waiting list, it lost 24 students between the pre-enrollment report (93 students) and the actual enrollment report (69 students).  

33.  The School contends that it can build a waiting list and thereby maintain the 140 student enrollment for Fall 2005.  It offered testimony by Anthony Ardolino, a former chief of staff to the Mayor of Springfield and veteran of political campaigns, whose public relations firm, LivingStone, LLC, conducted successful student  recruitment efforts in  short periods of time for a charter school located in Holyoke, Massachusetts, in Spring 2004 and Spring 2005 and  for a charter school located in New Orleans, Louisiana.  Ardolino, 3 Tr. at 221-224.

34.  Mr. Ardolino described the elements of a recruitment campaign, including hiring outreach workers, going door-to-door, telephone banks, public forums, and direct mailings from a purchased list.  3 Tr. at 243-245, 261-268.  I find that those elements are similar to efforts that the School pursued prior to the second school year. Ex. 81 at 2-3. 

35.  Mr. Ardolino’s first contact with the School was in December 2004, before the Board’s vote. Ex. 59 at 49 (Dec. 20, 2004, Trustee Minutes).  The School’s financial condition precluded it from hiring him to conduct a recruiting effort prior to the March 2005 pre-enrollment report.  Ardolino 3 Tr. at 257.  If the School had retained Mr. Ardolino at that point, I find that it is likely that the School would have improved its pre-enrollment numbers.  

36.  I find that it is unlikely that a recruitment campaign will succeed now.  When Mr. Ardolino testified on June 21, 2005, he did not have a contract with the School, he had not worked out the scope of a campaign or a campaign budget with the School, he had not established any range for his fee, and the School had not created a budget item for a campaign. Ardolino 3 Tr. at 258-260, 286-291.  In addition to the fact that little time remains before the school year begins in which to persuade students and their parents or guardians to alter a choice that they have already made, I find that a short recruitment campaign was more likely to succeed in Holyoke because it has only one charter school and less likely to succeed in Boston where there are fifteen charter schools, including six charter schools at the high school level.  Ardolino, 3 Tr. at 271-272; Ex. 33 at 2.  
37.  In addition, a recruitment campaign conducted after the pre-enrollment report is submitted to the Department can have only limited success.  It could create a waiting list to guard against a decrease in the 140 pre-enrollment numbers, but it cannot increase the per pupil tuition reimbursement above 140 students because the pre-enrollment report creates a ceiling on tuition reimbursement.  Street, 7 Tr at 123.   603 CMR 1.09 (4).  Consequently, the School would have no interest in increasing its enrollment above 140 students for the 2005 – 2006 school year because it would increase its costs for teachers and materials without a corresponding increase in tuition reimbursement to pay those costs.  Wulfson, 5 Tr. at 55; Street, 7 Tr. at 123.   
38.  In sum, I find that the School substantially failed to meet the student enrollments set forth in its charter application.  Ex. 7.  The School enrolled 31 fewer students for the first school year and 71 fewer students for the second school year.  For the third school year (2005 – 2006), the Schools pre-enrolled 110 fewer students, and I find that the gap will increase when actual enrollment figures are known.   
Financial Condition

39.  The School’s “precarious financial situation” was a principal reason that Commissioner Driscoll recommended that the Board of Education revoke the School’s charter, Ex. 1 at 1 (12/14/04 Memo to Board), and for the Board’s vote at its December 21, 2004, meeting.  Ex. 2 at 2-3 (Board Minutes).
40.  Financial viability is also one of the principal criteria that the Department uses to evaluate charter school performance.  Ex. 10 at 1 (Dept.’s Accountability Handbook).
41.  I find that concern over the School’s financial condition is the reason that the Department’s staff initiated active monitoring of the School during the first school year.  That concern was triggered by the School’s shortfall in the October 2003 actual enrollment report. Wulfson, 5 Tr. at 54-55.  

42.  The Department’s Charter School Office requested that Jeffrey Wulfson, then the Department’s Associate Commissioner for School Finance and District Support, review financial information concerning the School beginning in the Fall 2003 due to his educational and employment experience in business administration and school finance.  Wulfson, 5 Tr. at 53-54. Subsequently, Mr. Wulfson’s  responsibilities were expanded in the Fall 2004 to include oversight of the Charter School Office.  Wulfson, 5 Tr. at 93. 

43.  The School’s financial condition is tied to its enrollment because the per pupil tuition reimbursement that the Commonwealth pays to the School at the end of each fiscal quarter is a primary source of revenue for charter schools.  Wulfson, 5 Tr. at 63.  In the second school year, for example, 70 % of the School’s total income came from tuition reimbursement ($1,060,712 out of $1,502,956), and this percentage would have been even greater if the School had met its enrollment goal that year.  Ex.  55 (FY 05 Budget).   Consequently, enrollment shortfalls are a “major indicator” of a charter school’s financial health.  Wulfson, 5 Tr. at 63.  The School concurs, as it reported that its “financial difficulty” during the first school year was “due to lower than anticipated enrollment numbers.”  Ex. 26, fourth page (Annual Report, Chairman Reid’s letter).

  
44.  I find that the independent financial reports prepared by a certified public accountant, or CPA, provides the most reliable foundation to begin to assess the School’s financial condition since a CPA is independent of the School and uses generally accepted accounting standards to present data and opinions.  By law, a charter school must file an independent financial audit for the fiscal year ending June 30 by the following January 1.  G.L. c. 71, sec. 89 (hh); 106 CMR  1.09 (3).

45.  The School has filed two independent financial reports prepared by CPAs: one for the planning year that ended June 30, 2003 (FY 03), the other for the first school year that ended June 30, 2004 (FY 04).  Exs. 34, 37.  No independent financial information is available for the second school year that just ended (FY 05).

First School Year’s Finances (FY 04) 

46.  The most reliable and complete financial information is available for the first school year because CPAs filed independent financial reports with the Department for the years ending June 30, 2003 (FY 03, the planning year) and June 30, 2004 (FY 04, the first school year).  Exs. 34, 37.  The two CPA reports establish the School’s financial condition as it entered and ended the first school year, and I adopt the two CPAs’ findings.

47.  The School entered the first school year with a modest deficit for FY 03 of 

<$1,785>.  Ex. 34 at 3, 6.  By the end of the first school year the deficit had increased to  <$84, 673>.  (The <$84, 673> change in net assets is cumulative, i.e., it includes the <$1,785> from the prior year.)

48.  The CPA termed the <$84, 673> deficit an “indicator of an unhealthy financial position.”  Ex. 37 at 4.  

49.  The CPA reported that the School had a <$263,780> operating loss for the first school year, as its $1,19,998 operating expense exceeded its $846,119 operating revenue.  Ex. 37 at 7.   The net operating loss was partially offset by the School’s most successful fundraising year (see Fundraising findings below) to yield the <$84, 673> change in net assets.  Id.

50.  Cash flow projections that the School supplied to the Department at its request during the first school year consistently projected a year-end deficit, ranging from  <$185, 669> to <$228, 699>.  Ex. 76 at 2-3; Ex. 79 at 4.  See also Ex. 78 at 3; Ex. 81 at 4.   Wulfson, 5 Tr. at 64-65, 72-78.  The cash flow projections reflected use of a line of credit to support the School’s ongoing operations.  Wulfson, 5 Tr. at 73-74. 

51.  At their January 26, 2004, meeting, the School’s Trustees were told to expect a $164, 000 budget deficit for the first school year and voted to enter into a line of credit with Citizens Bank.  Exs. 59 at 31 (Trustee Meeting Minutes); C (Citizens agreement).   

52.  The School laid off three teachers during the first school year due to its financial difficulties.  Ex. 26 at 1 (Executive Summary to Annual Report). 

53.  The Roxbury Educational Foundation, Inc., a IRC sec. 501(c) (3) charitable foundation that provides financial support to the School, transferred $41,554 to the School during the first school year.  Ex. 37 at 7.   

 54.  Department officials thought that the School’s financial difficulties might resolve themselves when the School’s March 2004 pre-enrollment report stated that it had met its second year enrollment goal and had 118 students on the waiting list.  Wulfson, 5 Tr. at 85-86.  Those expectations were dashed in October 2005 when the School reported shortfall in actual enrollment for the second school year.  Wulfson, 5 Tr. at 88.

Second School Year’s Finances (FY 05)
55.  The CPA reported that the School entered FY 05 with a <$84,673> cumulative net asset deficit and only $46,867 in cash. Ex. 37 at 7, 8.   

56.  In Summer 2004, the School shifted its financial management from an outside consultant, Third Sector New England (“TSNE”), to a full-time employee, Tiffany Roach, who became the School’s business manager.  Ex. 59 at 45 (August 30, 2004, Trustee Minutes).

57.  I find that the School submitted a FY 05 budget to the Department at the beginning of the fiscal year.  This finding is based on a July 14, 2004, e-mail from Cliff Chuang, the Charter School Office official responsible for finances, to Omar Reid and Cornelius Chapman, the Chairman and Treasurer for the School’s Trustees, that acknowledges receipt of the budget and asks questions about it.  Ex. 90 at 1.  That version of the FY 05 budget was not introduced into evidence.

58.  The School’s Board of Trustees (“Trustees”) were aware at the August 30, 2004, Trustee meeting that the School would not enroll 175 students, as reported to the Department in the March 2004 pre-enrollment report.  Chairman Reid asked Ms. Roach, the new business manager, to prepare a revised budget based on 100 students.  Ex. 59 at 1. A revised budget based on 104 students was presented to the Trustees at their September 27, 2004, meeting. Ex. 59 at 2 (Trustee Minutes).

59.  Department officials, including Jeffrey Wulfson and representatives of the Charter School Office, initiated a series of communications and meetings with School administrators and Trustees in Fall 2004 after the School reported that its actual enrollment was 59 % below its pre-enrollment (104 students instead of 175).  Wulfson, 5 Tr. at 88, 90-92; Ex. 59 at 48A (Oct. 25, 2004, Trustee Minutes).

60.  The Department’s purpose for these meetings was to convey to the School’s administrators and trustees the urgency of the situation and to urge them to institute cost cutting measures.  Wulfson, 5 Tr. at 89, 91. 

61.  There persists a belief among some School representatives that Cliff Chuang  in the Charter School Office directed the School to file a budget with the Department based on a 175 student enrollment. Owens, 21 Tr. at 131; Ex. 39 at 1; Wulfson, 5 Tr. at 95, 101-102.  I find that belief is incorrect.  In his e-mail to Dr. Reid and Mr. Chapman dated July 14, 2004, Mr. Chuang asked “why you have used a figure of 145 students for budgeting purposes” since the School’s March 2004 pre-enrollment report listed 175 students plus 118 students on the waiting list.  Ex. 90 at 1.  Mr. Chapman responded that “once we have a firm enrollment figure, the budget will be revised to reflect this figure.”  Ex. 91 at par. 2 (July 23, 2004, e-mail).

62.  I also find that the School decided, at the August 30, 2004, Trustees  meeting to adjust its financial plan based on its anticipated actual enrollment. Ex. 59 at 45 (revised budget based on 100 students).  However, until the School reported a revised student enrollment to the Department, the Department would have relied on the pre-enrollment report (175 students) to calculate the tuition reimbursement owed the School at the end of the first quarter (September 30) and would have adjusted subsequent tuition reimbursement payments to adjust for the actual enrollment (104 students), which the School is required to report in October.  Wulfson, 5 Tr. at 276-277.  603 CMR 1.08 (8) (tuition adjustments in later quarters).  I find that the Department did so, since the School’s cash flow analysis shows that tuition reimbursement dropped from $431,243 for the first quarter to $114,202 for the second quarter.  Ex. 55 at 1.  I infer that the decrease in tuition reimbursement may explain why the School felt that it was misled, but I find the School cannot assert that it was harmed by this routine procedure since it was previously aware of its actual enrollment and had already adjusted its financial planning.  

63.  In response to its anticipated enrollment shortfall, the School decided in the Summer 2004 not to fill two faculty positions. Ex.59 at 44 (Aug. 30, 2004, Trustee Minutes).  The School then dropped Latin as a course, decided not to fill the Nurse position, and ratified an arrangement to have three existing teachers share the Earth Sciences course.  Ex. 59 at 44 (Sept. 27, 2004, Trustee Minutes).  At the next Trustee meeting, the Trustees voted to eliminate “excess” ninth grade teachers and asked the Personnel Committee to develop criteria for teacher layoffs.  Ex. 59 at 48B (Oct. 25, 2004, Trustee Minutes).  

64.  The Trustees sought to reduce costs for administrators, a topic that will be the subject of further findings of fact under Organizational Viability below.  At the November 16, 2004, meeting the Trustees voted to eliminate the position of the School’s Chief Executive Officer, or CEO, and to move forward with a single head of school.  Ex. 59 at 48D.  At the next meeting, the Trustees voted to reduce the salaries of three administrators:  the Director from $100,000 per year to $65,000; the Director of Curriculum and Instruction from $65,000 to $50,000; and the Business Manager from $45,000 to $38,500.  Ex. 59 at 51 (December 20, 2004, Trustee Minutes).  

65.  The School experienced cash flow problems in Fall 2005.  For example, Ms. Roach reported to the Trustees at their October 25, 2004, meeting that the School had enough cash on hand to make payroll through December 10, but only if the School deferred payment of trade payables and other operating expenses.  Ex. 59 at 48A. At the next Trustee meeting, Ms. Roach stated that there was sufficient cash to meet payroll through December 10 if the School received a $51,900 Federal Start-Up Fund grant payment in November and a $75,000 payment in December.  Ex. 59 at 48E (Nov. 16, 2004 Trustee Minutes). 

66.  The School requested that the Department find an additional source of 

funds to assist the School.  The Department responded that such funds were not available.  Owens, 2 Tr. at 106.  

67.  The cash flow problems continued after the Board’s December 21, 2004, vote revoking the School’s charter.  At a Trustee meeting on January 4, 2005, Mr. Chapman, the Treasurer, reported on “critical unpaid obligations,” including rent and employee health care benefits.  Ex. 59 at 58 (Trustee Minutes).  The following week, Ms. Roach reported that the School would be out of funds in mid-February.  Ex. 59 at 59 (Jan. 10, 2005, Trustee Minutes).  The School had received a quarterly tuition reimbursement payment at the end of December.  Ex. 55 at 1 (cash flow).

68.  The School failed to make a two months’ payment to the Massachsetts State Teachers Retirement Board that it had deducted from teachers’ salaries as contributions to their pension.  Ex. 95 at 1; Wulfson, 5 Tr. at 96-97.  The School subsequently made these payments in full.  Roach, 7 Tr. 155, 157.             

69.  I find that Citizen’s Bank terminated the School’s line of credit due to the Board’s decision to revoke its charter.  Ex. 48.  At its January 2005 meeting, the Board of Education approved the Commissioner of Education’s recommendation to waive the Department’s regulation and to begin making tuition reimbursement payments to the School on a monthly, instead of quarterly, basis.  Ex. 5; Wulfson, 5 Tr. at 120-121. 

70.  By February 2005, the School felt that its financial condition was improving.  At the February 14, 2005, Trustee meeting, Mr. Chapman distributed, and the Trustees adopted, a revised budget for FY 05 and reported that the School could end the year without a deficit if fund raising goals in the budget were met.  Ex. 59 at 62 (Trustee Minutes).  I will make findings of fact concerning Fundraising below.

71.  By February the School had also negotiated concessions with four trade creditors and did not expect to receive any further concessions.  Ex. 59 at 62 (Feb. 14, 2005, Trustee Minutes).  

72.  At the next Trustee meeting, Mr. Chapman reported that the School could end the year with a surplus if it closed two weeks early in order to avoid payroll expense and if it met its fundraising goals.  Ex. 59 at 64 (March 14, 2005, Trustee Minutes).  

73.  I find that the School did close two weeks early in June 2005, though it still exceeded the 180 days of state mandated instruction.  The School expected to save $29,000 by not paying the teachers for this period.  Ex. 59 at 71-72 (June 6, 2005, Trustee Minutes).   I further find that the School’s teachers are paid for 26 bi-weekly periods so that there is a question of their right to additional compensation, especially if the School were to remain open for the third school year.  The School did not seek or obtain the Department’s authorization to close early.  Wulfson, 5 Tr. at 155.

74.  In Tiffany Roach’s rebuttal testimony, the School contended that its cash brought forward on July 1, 2004 – the beginning of the FY 05 fiscal year – was $125,384.  Ex. 55 at 1 (cash flow, top line).  Roach, 7 Tr. at 173.  The CPA, on the other hand, reported that the School had $46,867 cash on June 30, 2004, and this accordingly would be the cash brought forward to the next day to begin FY 05.  Ex. 37 at 6.  I am not persuaded by the evidence produced by the School and therefore adopt the CPA’s cash balance.

75.  First, I find that the Trustees accepted the CPA’s report with only a minor objection to the characterization of a small $2,500 item as a loan rather than as a donation.  There was no objection to the accuracy of the $46,867 cash balance.  Exs. 59 at 63 (Mar.14, 2005, Trustee Minutes); 37 App. (Chapman’s Feb. 16, 2005, acceptance letter as Treasurer).  Second, I find that Ms. Roach reported to the Trustees at their September 27, 2004, meeting that the School had “minimal cash on hand.”  Ex. 59 at 47 (Trustee Meeting Minutes).  I find that both of these items are inconsistent with the contention that the School advanced at the administrative hearing.

76.  I am also persuaded that David LeBlanc, the Department’s Director of Audit

and Compliance, has prepared an analysis using the financial information that the School submitted to the Department in FY 05 that supports the CPA’s report.  Mr. LeBlanc has the qualifications to perform this analysis since he is a certified governmental financial manager who graduated from Salem State College with a major in accounting and has also taken accounting courses at George Washington University and the University of Massachusetts.  LeBlanc, 6A Tr. at 4-5.   Mr. LeBlanc has worked as an accountant or financial analyst with the state Division of Employment Security and the Comptroller for approximately two decades before he was hired by the Department in 1996.  LeBlanc, 6A Tr. at 5.  Accordingly, I find that Mr. LeBlanc has both the formal training that Ms. Roach  lacks and that he has more work experience than Ms. Roach does.  Ex. H (Roach’s resume).


77.  Mr. LeBlanc became involved with the School shortly after the Board’s December 2005 charter revocation vote when Jeffrey Wulfson asked him to examine the School’s internal financial controls.  LeBlanc, 6A Tr. at 6.  Mr. LeBlanc subsequently asked Ms. Roach about the School’s starting cash balance as compared to the CPA’s cash balance.  Ex. 89 (May 17, 2004, e-mail).  He thereafter prepared his own analysis, which is appended to Exhibit 57 and was supplied to the Board by the Commissioner as an attachment to his May 19, 2005, e-mail.  Ex. 58.


78.  Mr. LeBlanc calculated the School’s revenue less expenditures for ten months (July – April) using the School’s data and then projected the final two months’ revenue and expenditures (May and June) using data supplied by the School, including a list of accounts payable.  He concluded that the School had a <$87,839> deficit on April 30 and a <$45,797> year end deficit.  Both deficits assume that the School will repay loans totaling $65,185 ($62,385 plus $2,500).  This analysis is both systematic and reasonably consistent with the School’s recent predictions, even though it uses the CPA’s $46,867 starting cash balance instead of the School’s $125,384 starting cash balance.  Ex. 57 App.


79.  Mr. LeBlanc also proffered an explanation in the notes to his analysis that approximately accounts for the difference between the CPA’s and the School’s opening cash balance.  Mr. LeBlanc notes that the School’s FY05 cash balance includes $84,143 in June 03 tuition reimbursement that should be included in FY 04 income.  Ex. 57 App.  By contrast, Ms. Roach states that she got the “run around” from TSNE when she became the School’s business manager in Summer 2004, that she had to “start from scratch with absolutely nothing to guide the set up of a completely new set of books,” and that “[n]one of the opening entries are correct as a result.”  Ex. 89 at 1-2  (May 17, 2005, e-mail to LeBlanc).  Ms. Roach did not, of course, have the benefit of the CPA’s analysis and report when she set up the School’s new books at the beginning of the fiscal year  because the CPA’s report was not prepared until much later (February 2005).  Moreover, Ms. Roach reported that there is “mystery money” in the School’s current cash flow reports. Ex. 89 at 1.  Hence, I find Mr. LeBlanc’s analysis and reasoning more persuasive than Ms. Roach’s.


80.  I considered whether I could use the limited bank records that the School introduced into evidence to support either the School or the CPA.  I could not.  Ms. Roach testified that the School had two bank accounts at Citizens Bank (Roach, 7 Tr. at 206-207), but I found records of three accounts in Summer 2004: a checking account (Ex. M); a blocked account (Ex. N); and a money market account (Ex. O).
  For the end of the fiscal year, however, only the blocked account was introduced into evidence. Ex. L (period ending May 31, 2005).  Lacking the other two accounts it was not possible to compare the banking records to the School’s cash flow records at the end of the year. Ex. 55.  I was also unable to make a comparison at the beginning of the fiscal year because Exhibits M, N, and O report transactions and balances for somewhat different periods, plus funds are transferred among the accounts.


81.  I also considered the explanation proffered by Ms. Roach, which was first set forth in a May 17, 2005, e-mail to Mr. LeBlanc.  Ex. 89 at 2.  Her explanation was that that the School had not released checks that TSNE had written at the end of FY 04 because the School had insufficient cash flow in Summer 2004 to cover the checks.  Roach, 7 Tr. at 175-176; Ex. 89 at 2.  She also represented that she later “reissued” the checks.  Ex. 89 at 2.  The School did not introduce the TSNE checks, which Ms. Roach stated were in her possession, into evidence to corroborate her testimony.  Id.   The accounts payable aging report that the School supplied to the Department on June 23, 2005, does not show that approximately $78,500 in checks written by TSNE in Summer 2004 are still outstanding.  Ex. 96. 

 
82.  The School included a new FY 05 budget in its May 2005 request that the Board rescind its charter revocation vote.  That budget forecast a slight <$365> loss for the second school year.  However, it assumed $86,000 in fundraising ($61,000 contributions plus $25,000 grants), compared to the $34,515 actually raised year-to-date.  Ex. 7, Tab I at 1, 5.  There is no evidence that the School will raise over $50,000 in the final two months of FY 05.  Based on this submission I find that the School’s deficit will be approximately <$51,000>.


83.  The Accounts Payable Report that the School submitted to the Department in May 2005 does not include either the approximately $30,000 that may still be owed to teachers after the School closed early or portions of the litigation costs for the administrative hearings.  Roach, 7 Tr. at 224-225; Ex. 96.  This is an added reason that I find that the School’s year-end forecast is not credible. 


84. The School provided no cost estimate for the remedial efforts that it proposed to undertake if the Board granted the School’s request to rescind its charter revocation vote.  Ex. 7.  Nor did the School propose how it would pay for the remedial efforts, even assuming that the School’s forecast that it would end FY 05 in a breakeven position.  I find that the School would not have sufficient funds at the beginning of FY 06 to pay for the proposed remedial efforts.


85.  I find by a preponderance of the evidence that the CPA’s $46,867 cash balance on June 30, 2004, is correct.  Ex. 37 at 8.


86.  I find by a preponderance of the evidence that the School’s prediction that it will break even or run a small surplus at the end of FY 05 is improbable and that it will again run a deficit. Ex. 55 App.  


87.  I find by a preponderance of the evidence that the School’s FY 05 deficit will be less than its FY 04 deficit. Exs. 55 App.; 37 at 7; 7 at Tab I.    

Third School Year’s Finances (FY 06)


88.  In May the School submitted a FY 06 budget to the Department with its FY 05 budget.  The FY 06 budget shows that the School will have a year-end surplus in the amount of $224,508 if the Board allows the School to reopen for the third school year.  Ex. 55 at 5 (budget).  


89.   The FY 06 budget outcome depends, in the first instance, on three factors: (1) the School’s financial condition entering the fiscal year; (2) the School’s success at enrolling 140 students; and (3) the School’s success at meeting its fundraising goals.  Elsewhere in my findings, I have concluded that it is improbable that the School will enter the fiscal year in a break even position, that it will enroll 140 students, or that it will reach its fundraising goals.  Consequently, I find that the School will have less revenue than it anticipates in its FY 06 budget. 


90.  During the first quarter (July – September) the School will need cash to cover operating expenses until it receives its first per pupil tuition reimbursement, unless the School successfully persuades the Board to continue making monthly tuition reimbursement payments. Ex. 5. The School contends that it nevertheless would be able to find a replacement for its Citizens Bank line of credit.  Chapman, 3 Tr. at 50.  There is insufficient evidence for me to make findings on the likelihood of this happening, of the likely loan terms, or of the possible consequence to the School of borrowing under such circumstances.  Mr. Chapman does have experience representing financially distressed institutions that should prove useful in securing such financing.  Chapman, 2 Tr. at 211-214.


91.  Assuming that the 140 students who pre-enrolled actually enter in the Fall, the School’s tuition reimbursement will increase from $1,060,712 in FY 05 to $1,553,983 in FY 06.  Ex. 55 at 1.  The School will lose its Federal Start Up Grant, which was  $188,853 in FY 05. Ex. 57 at 6.  This leaves the School with $304,418 in additional revenue (assuming that other revenue sources remain constant).  The School will incur increased expenditures for the additional teachers, textbooks and supplies required for the new 11th grade class and the approximately 40% increase in new students that the FY06 budget is based on. Ex. 55 at 1 (140 students). 


92.  However, for every 10 students that the School falls below its projected enrollment, the School would lose $110,990 in tuition reimbursement.
  Thus, the School would have less revenue in FY 06 than in FY 05 if 30 fewer students enrolled (110 students instead of 140).  This calculation assumes that the School will enroll 79 % of its students next year, which is superior to the 69 % rate in FY 04 and the 59 % rate in FY 05.
    


93.  The tuition reimbursement also demonstrates the adverse financial effect of decreased student enrollment.  The School’s FY 06 budget is based on the $1,553,983 that the School would receive for the 140 pre-enrolled students.  If the School had enrolled 250 students (the charter goal) the tuition reimbursement would have been $2,774,750  -- an increase of $1.2 million.


94.  The School budgets $258,000 for rent.  Ex. 55 at 3. Since rental payments under the lease total $186,000 for FY 06, this leaves the School $72,000 for other occupancy expenses.  Ex. 38 Amendment.  Thus, the School has the $7,700 for the handicap accessibility modifications that it proposes to make, leaving $64,300 for other uses such as science labs or modular classrooms.  Ex. 7, at Tab D.


95.  The amount allocated for rent would not cover the $350,000 that an architect estimated would be required to make the building fully compliant with the Americans with Disabilities Act (“ADA”) and similar requirements.  Chapman, 2 Tr. at 231.  However, I find that it is most unlikely that the School would make such expenditures in the final year of its lease since the Boston Archdiocese is offering the building for sale and it is unlikely that the School’s lease will be extended or that the Boston Archdiocese will consent to such alterations to the building. Chapman, 2 Tr. at 233-234.


96.   Since it is unlikely that the School will remain at its present location, the School will need funds to secure new space, to make the new space ready to occupy, and to relocate to the new space.  In this respect the financial demands on the School will be greater in FY 06 than they were in FY 05.  The School’s budget does not make any specific allocation for this cost, apart from the additional $64,300 in the rent line item discussed above. 


97.  The $224,508 end-of-year surplus is less than the $300,000 fundraising goal in the FY 06 budget.  Thus, the School would be in an approximate break even position if it did not surpass the $87,200 that it raised in FY 05.  


98.  I find that the School’s FY 06 budget is not a credible representation of its financial condition if the School reopens in Fall 2005.


Fundraising

99.  Charter schools commonly raise funds through foundation grant applications

or solicitations from private donors or businesses to augment the revenue that they obtain through per pupil tuition reimbursement and other government grants, such as the Federal Start Up grant, Title I grants, and Special Education grants.  Street, 5 Tr. at 277-279.  

100.  The School seeks such grants and donations in two ways:  through 

applications by the School directly and through the Roxbury Educational Foundation, Inc. (“Foundation”), a charitable corporation established to support both the School and literacy projects in Roxbury. Chapman, 2 Tr. at 221.  The Foundation received its section 501 (c) (3) designation from the IRS in Fall 2003. Chapman, 3 Tr. at 5. 
 101.  The School introduced exceedingly limited financial records into evidence concerning the Foundation, even though Mr. Chapman, who is the Foundation’s president, treasurer and clerk and a School trustee, testified on two separate days during the administrative hearings.  Chapman, 3 Tr. at 14.  The CPA treated the Foundation as an affiliated organization in the FY 04 audit and reported its financial contribution to the School, but such records are not available for FY 05.  Ex. 37. Roach, 7 Tr. at 164-165.   The School is not the Foundation’s exclusive beneficiary, so the Foundation’s revenue is not necessarily available to the School.  Chapman, 2 Tr. at 221.     

Charter Application and Planning Year Fundraising


102.  The School outlined fundraising goals in its charter application as part of its proposed budget.  It planned to raise $175,000 in its planning, or pre-operational year, and $200,000 per year in the first, second, and third school years.  Ex. 21 at 42, 43.  The fundraising goals did not distinguish between funds raised by the School directly or by a charitable foundation for its benefit.  Id. 

103.  The School fell far short of its fundraising goal for its planning year (2002

-2003).  The CPA reported that it received $8,786 ($3,240 in private grants and $5,000 in contributions plus interest). Ex. 34 at 7.  The CPA does not report any activity by the Foundation that year, and I accordingly find that the School did not receive funds from the Foundation for its planning year.  Ex. 34.

First School Year Fundraising (FY 04)

104.  The School enjoyed its greatest fundraising success during the first school 

year. The CPA reports that the School raised $187,080 ($2,620 in contributions and $184,460 in private grants) and that the Foundation also transferred $41,554 to the School, for a total of  $229,334 (including interest).  Ex. 37 at 7.  Accordingly, I find that the School exceeded its fundraising goal for the first school year (2003-2004).   

105.  The Foundation, in the first school year, raised a total of $44,928.  Ex. 37 at 7.  Thus, the Foundation transferred all of its revenues to the School except for $3,374.  Ex. 37 at 7; Chapman, 3 Tr. at 90.  I find that $3,374 is the cash that the Foundation brought forward to July 1, 2004, as a potential basis for the School’s financial support in the second school year.    
Second School Year Fundraising (FY 05)

106.  Since the next audit is not due to be filed with the Department until January 1, 2006, there is no audit for any period after the first school year (year ending June 30, 2004).  Consequently, any assessment of the School’s fundraising for the second school year must be drawn from unaudited budgets and cash flow reports that the parties introduced into evidence at the administrative hearing.

107.  Exhibit 55
 contains the School’s FY 05 budget and cash flow analysis (among other items) as of May 11, 2005, and is the best single source of information reported by the School of its financial condition near the end of the second school year (i.e., the year in which the Board voted to revoke its charter).  Ex. 55 is also the only source of information for FY 06 (the upcoming school year). 

 108.  The FY 05 budget projects total fundraising of $86,000 in the second school year, or considerably less than the $200,000 goal in the charter application and less than the School raised the prior year.  Ex. 55, FY 05 Budget at 1.

109.  The actual fundraising performance falls far short of this goal. According to the School’s cash flow report, the School has raised only $38,165 ($33,165 contributions plus $5,000 private grants).  Ex. 57, Cash Flow Analysis at 2 (FY 05 totals for private revenue).  The $38,165 fundraising total includes the School’s projection that it would receive $2,500 in May and –0- in June 2005.  Id.
110.  Thus, I find that the School raised 44% of its $86,000 goal for FY 05 and only 19% of the goal set in the charter application.  

111.  I also find that the School did not lower its fundraising goal after the Board’s December 2004 vote revoking its charter.  In November 2004 the School submitted a FY 05 budget to the Department that listed $85,000 fundraising ($75,000 contributions plus $10,000 private grants).  Ex. 39 App. (Nov. 30, 2004, letter from Dr. Reid to Mary Street).

112.  The School attached a fundraising plan to its November 2004 submittal to the Department.  One element was to “activate [the] Foundation Board,” even though the Foundation had been in existence for a year.  Responsibility for this task was assigned to the School’s Trustees.  Ex. 39 App.  

113.  I considered whether Foundation funds were made available to the School in addition to the fundraising goals that the School supplied to the Department in its FY 05 budget.  For several reasons I find that it did not.

114.  First, the School offered no evidence that the Foundation’s fundraising was in addition to the School’s fundraising goals and receipts that the School reported in the its FY 05 budget, even though it had every incentive to inform the Department or the Hearing Officer that it had an additional source of revenue.

115.  Second, Exhibit G is the only financial record introduced into evidence concerning the Foundation’s financial condition (apart from Ex. 37, the CPA’s report for the prior fiscal year).  It is the Foundation’s two page Statement of Income and Expenses for the period January through May 2005.  It reports contributions totaling only $14,370.  The only other income is $57,500 rent paid to the Foundation by the School, which would then be paid to the Boston Archdiocese.  I conclude that a few of the expenses, such as the payments to LivingStone Associates ($,1250) and Steven Leonard ($1,500) and the school repairs item ($500) – were for the School’s benefit.  There is no record of transfers from the Foundation to the School.  Based on Exhibit G, I find that the Foundation did not have substantial revenue and that the Foundation is not a major source of revenue to the School that is not reflected in the School’s fundraising goals and receipts.  There is no evidence of any revenue for the first six months in FY 05.

116.  The School also offered a single page Account Quick Report for the School for the period January through May 2, 2005 (apparently also marked as Ex. G).  The Quick Report shows contributions receivable in the amount of $18,314 and no private grants.  The $4,500 rent contribution in the Quick Report appears on the School’s Accounts Payable report.  Ex. 96 at 5.  No comparable financial report was submitted for the first six months of FY 05.      

117.  The Foundation hired a fundraiser, Kathryn King, in Spring 2005.  She was paid $500 per week from funds donated by Mr. Chapman and Senator Owens.  Chapman, 3 Tr. at 17.  I find that this evidence also indicates that the Foundation did not have substantial funds available.  

118.  The Foundation’s written financial records seem inconsistent with some of the testimony on its fundraising activities.  However, I find on the basis of the credible evidence that the School does not have a significant outside source of revenue that is not set forth in the School’s fundraising goals and receipts.

119.  I find by a preponderance of the evidence that $38,165 is the School’s revenue from fundraising for FY 05.

   
Third School Year Fundraising (FY 06)

120.  The School has set ambitious fundraising goals for the third school year when it intends to raise $300,000 ($250,000 contributions plus $50,000 private grants) if the Board allows the School to reopen.  This goal, which is 50% greater than the charter application goal, is set forth in the School’s FY 06 budget.  Ex. 55, FY 06 Budget, at 1.  The School did not supply any document that sets forth separate fundraising goals for the Foundation in FY 06.

121.  For the School to reach its FY 06 fundraising goal it would have to increase its private donations by $215,000 and private grants by $45,000 over the amount that it raised the prior year. Even though the School has enhanced its fundraising capacity since the Board’s charter revocation vote in December 2004, I find that is unlikely given its history. 

122.  I find that, based on Mary Street’s testimony drawn from her experience as the executive director of a charter school, that donors give to success. 7 Tr. at 42; Chapman, 2 Trf. At 242-243, 245 (donors want “tangible results”).  At this point the School does not have a record of success, and I find that this will impair its fundraising activities. At the administrative hearing the School offered testimony that the Board’s December 2004 vote adversely affected its fundraising efforts.  I credit this testimony.  Chapman, 3 Tr. at 6 (lost grants).  

123.  The School – or more accurately, the Foundation – has recently enhanced its fundraising capacity by enlisting the assistance of Bob Romanov and Kathryn King.  Owens, 2 Tr. at 107; Chapman, 3 Tr. at 15, 17.  Mr. Romanov was described as a “private philanthropist” who previously opened the first retail bookstore in Roxbury, started a bookstore at the School, and raised $600,000 for the Timilty School.  Chapman, 3 Tr. at 16.  Mr. Romanov intends to raise $100,000 for the Foundation.  Chapman, 3 Tr. at 152.   

124.  Ms. King was retained as a part-time independent contractor in Spring 2005 to work on fundraising activities. Ms. King, who has fundraising experience (her resume is at Ex. 7, Tab G), has organized two parent fundraising events that raised between $2,000 to $3,000, has created a mailing list for an annual appeal, and reached out to corporate giving programs.  Id.  No fundraising goal was described for Ms. King’s activities, but I find that they are the type of organizational efforts that are essential as the School and Foundation seek to “restart in a very significant way” fundraising activities if the School reopens.  Chapman, 3 Tr. at 151. 

125.  I find that it is reasonably likely that Mr. Romanov will attain his $100,000 goal given his track record, but that still leaves the School $150,000 short of its private donations goal and $50,000 short of its private grants goal.  I find that the School will not be able to raise that additional $200,000 in FY 06 when it raised only $38,165 in FY 05. 

Governance


126.  By law, the Board of Trustees is vested with control over the School, subject only to certain reporting obligations to the Department created by the Legislature and  to the Department’s implementing regulations.  The Trustees, together with the School’s administrative, academic, and financial administrators whom the Trustees select and oversee, are responsible for both the day-to-day and long-term operation and success of the School. 


127.  Although management of a charter school is not vested in either the Board or the Department, the Department does provide guidance and assistance to charter school trustees and administrators through program handbooks and training programs.  The pertinent handbooks which I find that the Department made available to the School, either by hardcopy, the Department’s website or both, include the following.


The Charter School Administrative and Governance Guide (Ex. 17)


Guidelines for Charter School Annual Report (Ex. 12)


Guidelines for Writing Charter School Accountability Plans (Ex. 11)


Charter School Recommended Audit Guide (Ex. 18)


Recommended Fiscal Policies and Procedures Guide (Ex. 19)


State and Federal Program Reference Materials (Ex. 64)


Opening Procedure Checklist for School (Ex. 65)

Toulmin, 1 Tr. at 9-10, 22-23, 26-27, 31; Street, 7 Tr. at 86, 88; Ex. 10 at 8. 


128.  The Department’s Site Visit Report (dated December 8, 2004) devoted significant attention to the School’s organizational viability.  Ex. 27 at 3-11, Findings 2A-2P.  As my findings in this section and elsewhere indicate, I find that there was substantial support for most of the Site Visit team’s conclusions that were critical of the School’s management.  


129.  Like the Site Visit team, I find that consensus exists among the Trustees and administrators about the School’s mission.  Ex. 27 at 3 (Finding 2A); Chapman, 2 Tr. at 77-78.  


130.  I find that the Trustees conceded the inadequacy of their management of the School.  The Trustee’s chairman addressed the Board at its December 21, 2004, meeting before the charter revocation vote.  Dr. Reid made a “public apology” for the “Board’s [i.e., Trustee’s] not taking responsibility [or] taking care of things before things got out of hand.”  He continued that “last night” the Trustees had “begun to restructure the administration . . . by voting to cut the CEO position” and by reducing administrative salaries.”  Dr. Reid requested that the Board grant the School 60 days to make changes.  Ex. 3.
 


131.   I find that Dr. Reid’s statement reflects the fact that the Trustees responded only after the Commissioner of Education’s recommendation, dated December 14, 2004 (Ex. 2), that the Board revoke the School’s charter and after the Department requested that the School voluntarily surrender its charter, which Dr. Reid rejected in a letter dated November 30, 2005. Ex. 39 at 1.   I find that the Trustees had not responded to the concerns voiced by the Department’s staff the prior year concerning the School’s financial condition as there is no mention in the Trustees’ meeting minutes of communications with the Department during the first school year.  Ex. 59 at 20-45.
  


132.  A letter dated November 30, 2005, acknowledged the Trustees’ “dereliction” of their duties.  Ex. 39 at 2.  In another letter (dated December 15, 2004) the Trustees stated that they were “ready to correct the mistakes of the past.”  Ex. 97 at 5.


133.  I find that in the Fall 2005 there was deep division, and even animosity, among the Trustees.  This is reflected in two extraordinary letters:  a “written reprimand”  that certain trustees sent to Mr. Chapman (dated Dec. 1, 2004) and a 5 page letter that certain trustees and parents sent to Mary Street at the Charter School Office (dated Dec. 15, 2004) that asserted, among other matters, that the School had been “sabotaged by members of our own board” during its first two years of operation.  Exs. 40, 97.  It is not necessary to attempt to resolve the accuracy of the allegations in these letters; their significance is that they bespeak an organization in deep turmoil and paralysis.  However, I do not have any continuing evidence of such internal divisions after the Board’s charter revocation vote on December 21, 2005.     

Student Enrollment


134.  I find that Third Sector New England, then the School’s financial advisor, warned the Trustees during the planning year that “student enrollment is critical to the budget.”  Ex. 59 at 12.   The Trustees nevertheless failed to appreciate the importance of the first round of student applications and the recruiting process.  Owens, 2 Tr. at 45-47.     There was a proposal to advertise for students at the October 20, 2003, Trustee meeting, though it was too late by that time.  Ex. 59 at 22, 23.

135.  I was not able to find that the Trustees initiated any inquiry why the 118 student waiting list failed to materialize for the second school year or why the School was again under-enrolled for the second and third school years, although the Trustees did regularly receive oral reports on student recruitment and enrollment.  Ex. 59, passim.   I find that this is a serious governance failing, given the critical significance of the issue to the School’s academic and financial future.

CEO and School Administration


136.  I find that the Trustees’ decision, during the planning year, to adopt what was later characterized as a dual head of school model and to pay high compensation to its administrators put the school on the wrong course and that the Trustees were unable to resolve this issue until the night before the Board’s charter revocation vote.  Ex. 3; Chapman, 3 Tr. at 37.


137.  The School hired both a Chief Executive Officer (Judy Burnette) and a Director (Curtis Wells) and paid them $75,000 and $100,000 per year.  Ex. 59 at , 3, 51.  Ms. Burnette was the author of the School’s charter application; Mr. Wells had a long career in public school education.  Ex. 21, 22.


138.  During the planning year a Trustee, Ramon Greenberg, asserted that the School had an “’excess of Administrative Staff” and that, since the School was short of funds, the money should be directed to the teaching staff.  Ex. 59 at 12 (May 12, 2003, Trustee Minutes).  Dr. Greenberg frequently, but without success, raised questions about the School’s financial condition.  Ex. 59, passim.  He resigned in the middle of the first school year.  Ex. 59 at 31 (Jan. 26, 2004, Trustee Minutes).  The Trustees were aware in the first school year that the School’s administration was “top heavy” and that it was still “top heavy” in the second school year.  Owens, 2 Tr. at 56, 57,101.

139.  Parents sought to petition Governor Romney early in the first school year concerning the School’s management problems. High on their list of concerns was that teachers were being laid off while the Trustees were paying a part-time CEO $75,000 and a Director $100,00 per year.  The parents sought a “realistic budget,” a business plan for the School, and training for the Trustees.  They also requested that their children be transferred to another charter school until the matter was resolved.  Ex. 78 App. at 1, 2 (Nov. 20, 2003, letter).

140.  The Department urged the School in a January 2004 meeting to cut its administrative staff.  Ex. 97 at 5.


141.  It was not until the Fall 2004 that the Trustees began to address the School’s senior administration.  At that point the Trustees were deadlocked.  Chapman,  2 Tr. at 52.  


142.  Initially, the Trustees responded to the Department’s expressed concern that the School’s enrollment did not justify its administrative staff and salaries by voting to request that the Director take early retirement.  Ex. 59 at 48A-48B (Oct. 25, 2004, Trustee Minutes).  At the next meeting, the Trustees reviewed the CEO’s performance and voted to eliminate the CEO position, accept Mr. Wells’ request to take early retirement, and offer Ms. Burnette the position of Director on an interim basis at $75,000 per year for the remainder of the second school year.  Ex. 59 at 48D (Nov. 16, 2004, Trustee Minutes).


143.  At the December 20, 2004, meeting the Trustees took a different tack.  They  voted to eliminate the CEO position and offer Ms. Burnette the newly created position of Director of Development at $50,000 per year.  Ex. 59 at 51.  At the January 4, 2005, special meeting, there was a further modification:  the Director of Development offer was to be funded only to the extent that grants provided the money.  Ex. 59 at 53.

144.  What emerged was a single head of school model with Mr. Wells as Director for the remainder of the second school year (2004-2005).  The CEO position was eliminated, and Ms. Burnette ended her involvement with the School.  Owens, 2 Tr. at 149-150; Chapman, 2 Tr. at 252-255.  A revised organization chart is appended to the January 4, 2005, Trustee Minutes.  Ex. 59 at 57.


145.  At the December 20, 2004, meeting, the Trustees also reduced the salaries of the Director (from $100,000 to $65,000 per year), the Director of Curriculum and Instruction (from $65,000 to $50,000 per year) and the Business Manager (from $45,000 to $38,000 per year).  Ex. 59 at 51.  


146.  At another point in Fall 2004 the CEO increased her own salary after the Trustees had voted to cut it.  Chapman, 2 Tr. at 255.


147.  Under the circumstances that existed in the Fall 2005 I do not find it significant that the Trustees did not perform a written performance evaluation of the CEO after the first school year. Wulfson, 5 Tr. at 214 (evaluation not necessary).  I differ with the Site Visit Report on this point, but I note that the team’s visit was conducted before the Trustees had taken final action on the CEO position.  Ex. 27 at 6-7. I find that the evidence supports the Site Visit Report’s explication of the confusion that existed within the Trustees over the CEO evaluation.  E.g., Ex. 59 at 48D (Nov. 16, 2004, Trustee Minutes).


148.  Mr. Wells did retire at the end of the second school year.  The School offered the Director’s position to Dr. Steven Leonard, but Dr. Leonard withdrew after the Board declined to rescind its charter revocation vote at its May 2005 meeting.  Ex. 59 at 67-68, 71.  The School has since offered Dr. Carlos Brossard the Director’s position, and he has indicated his willingness to accept the position if the School reopens for the third school year.  Brossard, 4 Tr. at 7.  

149.  Dr. Brossard has a doctorate degree from Harvard University in educational policy analysis and administration and extensive experience in educational research.  He has worked in the Woodlawn Experimental at the University of Chicago and familiar with program, planning and budgeting systems (PPBS).  He has been certified in North Carolina as a superintendent and principal since 1975.  Brossard, 3 Tr. at 295-297.    He has been working at a consultant to the School, he was present during the administrative hearing, and he testified for the School. His plans were to spend the Fall at a university in Germany until he was offered the position as the School’s Director.  His curriculum vitae appears at Exhibit K.


Financial Oversight


150.  In its Annual Report filed in September 2004, the School acknowledged that financial management was a weakness in its operation.  Ex. 26 at 4.  The School was dissatisfied with the services that it obtained from Third Sector New England (“TSNE”) concerning cash flow management.  It also reported that TSNE’s services were its second largest expense and that it could have obtained the services from other firms at a “fraction” of the cost.  Id. 


151.  The auditor’s February 16, 2005, management letter also identified problems for the year that ended June 30, 2004. The auditor noted one “reportable condition” and “significant deficiencies” that “could adversely affect the organization’s ability to record, process, summarize, and report financial data consistent with the assertions of management in the financial statements.” Ex. 37 App. at 1.  I credit and adopt the auditor’s findings on the School’s fiscal management failures.

152.  Most significantly, the auditor found that the “financial reports provided to the Board of Trustees did not seem to be used as a management tool.”  The auditor also found that the “actual financial results were significantly different as to revenue projections, with no corrective action taken by management.”  Ex. 37 App. at 3.

153.  The auditor recommended that monthly financial reports should compare budgeted to actual revenue and expenditures.  Ex. 37 App. at 3.  Mary Street, the Charter School Director, also identified this as a major deficiency in the School’s financial reports when she had to request a report of actual expenditures at a January 19, 2005, meeting to discuss the School’s financial condition.  Ex. X; Wulfson, 5 Tr. at 163.

154.  I find that the Trustees’ failure to insist on periodic, written reports of actual year-to-date revenue and expenditures depicts their failure to exercise fiscal oversight of the School, especially after the School experienced serious cash flow problems during the first school year.

155.  I find that the School’s more recent budget statements do report actual revenue and expenditures in the right hand column (mislabeled “accrued”), although it might be presented more clearly by adding a column that states the variance between budgeted and actual amounts.  Ex. 55 (FY 05 Budget).


156.  The auditor also found that the School had not adopted the Commonwealth’s formal procurement system or attended the formal instruction classes provided by the Commonwealth.  Ex. 37 App. at 3.


157.  The auditor also stated that the School’s management was not aware of the Charter School Recommended Audit Guide and its requirements and that it did not appear that the Trustees had adopted the draft Financial Procedures Manual.  Ex. 37 App. at 3.  The Department had criticized the School for the lack of such a written policy. LeBlanc,  6 Tr. at 8-9.  I find that TSNE had prepared a draft manual in June 2003.  Ex. P.  By Spring 2005 the Trustees had directed that all purchases go through Tiffany Roach, the new business manager.  Roach, 7 Tr. at 171.


158.  The School did have problems using the financial reports generated by TSNE.  In the Fall of 2003 Mr. Chapman reported to the Trustees on a meeting that he had with TSNE to clarify the financial reports.  Ex. 59 at 25 (Nov. 17, 2003, Trustee Minutes).  That did not resolve the matter, however.  Mr. Chapman, a lawyer with bankruptcy experience, testified that he could use the TSNE reports if given an opportunity to review them in advance but that the reports were often late.  Chapman, 2 Tr. at 258-259; Owens, 2 Tr. at 143-144; Brossard, 4 Tr. at 111-112.  If the reports were not received in advance it would take an hour to understand them, and they had to be scotch-taped together.  Chapman, 2 Tr. at 259.


159.  The School did not terminate TSNE’s two year contract, but by March 2004 it had decided to shift its business to a new vendor.  Ex. 59 at 34.  Neither TSNE’s  contract nor its work product were introduced in evidence, and I accordingly defer to the  Trustees’ prudent business judgment to wait until the contract ended on June 30, 2004.  


160.  The School hired Tiffany Roach as its Business Manager in Summer 2004 to replace TSNE.  The Department reasonably questioned Ms. Roach’s credentials for this important position, especially given the School’s history.  Ms. Roach has experiential, but not formal, training for the job.  Ex. H (resume). The financial documents that Ms. Roach prepared in 2005 that were introduced into evidence indicate that she has performed the job acceptably. Wulfson, 5 Tr. at 160, 162-163.  As yet, there is no auditor’s report for the period that Ms. Roach has held this position.   


161.  In the Fall 2004 the Trustees decided to eliminate the Deputy Director position.  The Deputy Director’s responsibilities included accounting, financial reporting, and budgeting, but he declined to perform these tasks and lacked the necessary skills.  Ms. Roach had been performing these tasks.  Ex. 59 at 48B, 48E.  I find that the Trustees had been inattentive when they hired the Deputy Director in addition to TSNE.

162.  The Department questioned whether the Trustees had established clear lines of authority since Ms. Roach represented that she reported to both the CEO (subsequently, the Director) and the Trustees.  Ex. 39 App.  I find that, given the School’s financial straits in the second school year, it was reasonable for the Trustees to request a direct written and oral report from Ms. Roach at their monthly meetings, at which they could question the person who compiled the information.  Also, there is also no record in the Fall 2004 Trustee Minutes that the CEO attended the meetings, though she had previously.  Ex. 59.

163.  The Department had to warn the School in Fall 2004 to complete its Federal Start Up Grant application.  Ex. 95 at 1.


Reports


164.  I find that the School wholly failed to address the question of organizational viability, as well as the question of faithfulness to its charter, in the Accountability Plan that the Department received late on September 27, 2004, as an appendix to the School’s Annual Report.  Ex. 26, passim, Toulmin, 1 Tr. at 59.  


165.  All seven goals set forth in the School’s Accountability Plan address  student academic performance, but no information is supplied concerning actual performance or progress toward meeting the goals.  Ex. 26, App.  Even within the area of academic success, no goals are set for areas such as teacher qualifications or performance or curriculum development or other program areas in which the Department determined that the School was deficient, such as Special Education.  Id.  


166.  I find that the Department has not approved the School’s Accountability Plan.  Toulmin, 1 Tr. at 63; Ex. 27 at 12 (Site Visit Report, Finding 3B), Ex. 10 at 4 (approval required). The Accountability Plan is important because it sets goals that measure the School’s performance throughout the five year period of its charter, including the charter renewal process.  Ex. 10.  However, I find no evidence that the Department has responded to the School’s Accountability Plan.  Toulmin, 1 Tr. at 223.


167.  The School filed a new Accountability Plan in May 2005 as part of its request that the Board rescind its charter revocation vote, in an effort to overcome the deficiencies in its original Accountability Plan.  Ex. 7 at Tab A.


168.  The School’s Annual Report also failed to include the required report on the School’s financial condition.  Ex. 26 passim.  603 CMR 1.09 (a) (financial statement and balance sheet for year just ended), 1.09 (b) (“projections of income and expenses for the upcoming school year).  The omission of this financial data gains added significance  from the fact that, as I have found elsewhere, the Department had already been in contact with the School during the first school year due to concerns about its financial viability arising from its underenrollment.


169.  I find that the omissions from the Accountability Plan and the Annual Report after the first school year demonstrate that the Trustees and/or senior administrators were failing to perform significant portions of their responsibilities.


170.  I also find that the School submitted the independent audit report over two months late (March 11, 2005, instead of January 1); that the Annual Report and Accountability Plan was almost two months late (September 27, 2004, instead of August 2); that the Corrective Action Plan in response to the Coordinated Program Review was over one month late (March 15, 2005, instead of February 4); and that the School’s only response to the handicap accessibility plan requested in March 2004 was the single page cost estimate attached to the School’s May 2005 request that the Board rescind its charter revocation. Exs. 37, 26, 7, Tab D; Barnett, 5 Tr. at 240.


171.  I also found that the School did not file a response to the Site Visit Report until its May 2005 request that the Board rescind its charter revocation vote.  Ex. 7 at 3-17.


Other Personnel

 
172.  I find that the School has failed to attain a reasonable level of stability in its staff.  In addition to the other senior personnel described above, the Dean of Curriculum and Instruction (“DCI”), who was credited with doing a good job in the academic program, has announced that she will not return for the third school year.  Ex. 59 at 72 (June 6, 2005, Trustee Meeting Minutes); Ex. 27 at 4 (Site Visit Report, Finding 2G).


173.  The Special Education Director, who lacked proper credentials, has been replaced.  Ex. 7, Tab M (resume); Brossard, 4 Tr. at 94-95; Barnett, 5 Tr. at 262.


174.  Only one teacher returned from the first to the second school year.  Ex. 27 at  4 (Site Visit Report, Finding 2F).  The School terminated five teachers for inadequate performance after the first school year.  Brossard, 4 Tr. at 55, 67.  As described elsewhere, other teaching positions were affected by cost-cutting measures.  


175.  The School had to find a new nurse after the Department informed the School that state law did not allow the School to eliminate the nurse’s position as a cost-cutting measure.  Exs. 95 at 2, 7, Tab K.   


176.  After the Board’s December 2004 vote, the School hired a staff person for disciplinary enforcement.  Ex. 7 at 8 & Tab C.  The School also submitted a more detailed disciplinary guide to the Department that listed infractions with specificity.  Ex. 7 at 8 & Tab B.


Trustee Involvement


177.  I find that the Trustees held regularly scheduled monthly meetings twelve months a year both before and after the Board’s charter revocation vote and kept minutes of their meetings, though no written record of Trustee meetings before January 2003 was introduced into evidence. Ex. 59 at 1.  


178.  There were eight Trustees with a range of professional, educational, or business experience when the Annual Report was submitted in September 2004, and there are ten Trustees currently.  Ex. 26 App.  A quorum is present at the meetings.  In 2004, five or six trustees typically attended each meeting; seven have attended recent meetings.  Ex. 59, passim.

179.  The Trustee Minutes show that individual trustees assumed responsibility in facilities and fundraising activities in particular.  Trustees have donated money to the School, though no comprehensive list of Trustee donations was placed in evidence.  The parties did not introduce evidence on the payment of “dues” by Trustees, and I make no findings on this issue.  Ex. 39 App.

180.  Since January 2005 Senator Owens has maintained an office at the School, where he spends time several days a week.  Owens, 2 Tr. at 87.  Mr. Chapman is a founding member of both the School and the Foundation and has submitted a number of funding proposals.  

181.  I find it unnecessary to address whether a $2,500 contribution to the School is properly characterized as a loan or donation by a Trustee because the amount of money involved is too slight to affect the issues before the Board.  See Exs. 92 (State Ethics Commission Informal Opinion), 93 (Commissioner’s and Governor’s recommendations supporting waiver for another charter school).

182.  The School has added three Trustees since December 2004 who offer experience in education, banking, grant writing, and financial management.  Ex. 7 at 18.  The Trustees who oversaw the School before the December 2004 charter revocation vote still remain.


183.  I give no weight to written and oral comments by Shedrick Gavin  since it is not clear who he is, what interest he may represent, or the basis for his information or position.  Exs. 46, 63.  I credit Mr. Chapman’s testimony that he does not represent the School.   

Faithfulness to the Charter 


184.  The School’s “failure to comply substantially with the terms of its charter” is one of the three reasons specified for the Board’s charter revocation vote.  Ex. 1.


185.  The charter requires that the Trustees operate the School “in accordance with the representations made in the Charter School Application,” including the Statement of Assurances, as well as all “applicable federal and state laws.” Exs. 20, 21, 22.


186.  Whether the School is faithful to its charter is also one of the three broad measures for charter school performance set forth in the Massachusetts Charter Schools Accountability Handbook.  Ex.10 at 1.


187.   The Coordinated Program Review (dated Dec. 14, 2004) and the Site Visit Report (dated Dec. 8, 2004) gathered and presented information on faithfulness to the charter.  These reports were before the Board when it voted on December 21, 2004, to revoke the School’s charter.  Exs. 28, 27, 1.  


188.  Two of the seven members of the Site Visit team, Mary Street and Charles Toulmin, and one of the five members of the Coordinated Program Review team, Barry Barnett, testified and were cross-examined at the administrative hearing.  The parties also submitted other testimony and exhibits on this topic, including the School’s May 2005 request that the Board rescind its charter revocation vote.  Ex. 7.


189.  I find that the School did not submit a response to the Site Visit Report until  May 2005, when it outlined what it intended to do in its request that the Board rescind its charter revocation vote.
  Ex. 7 at 3-17.  


190.  I find that the School had more nonconformities in its Coordinated Program Review (“CPR”) than any of the 40 other charter schools that Mr. Barnett has reviewed.  Barnett, 5 Tr. at 294.  


191.  The Coordinated Program Review required that the School submit a Corrective Action Plan on February 4, 2005. Ex. 28 at 1 (cover page).  The School submitted its report on March 15, 2005.  Ex. 7, Tab L.  The School made additional submissions in its May 2005 request that the Board rescind its charter revocation vote.  Ex. 7.  To date, the Department has not taken action on the School’s Corrective Action Plan.  Barnett, 5 Tr. at 244.  I will make further findings below on the adequacy of the Corrective Action Plan.


192.  I find that most of the responses that the School submitted to the Board in May 2005 (Ex. 7) consisted of representations that the School would take action in the Summer 2005 and thereafter.  I note that the School had asked for 60 more days in Dr. Reid’s statement to the Board on December 21, 2005, and that the School had over four months between the Board’s charter revocation vote and the submission of the School’s written request to rescind that vote (dated May 6, 2005).  Exs. 39, 7.  I will also made further findings on this topic below.


Individual Learning Plans        


193.  As noted earlier, Individual Learning Plans (“ILPs”) were a distinctive feature of the School’s charter application.  Ex. 21 at 8-9.  


194.  The ILPs were part of the Adaptive Learning Environments Model (“ALEM”), which bases classroom instruction on diagnostic test results and informal assessment by teachers, that the charter application applied to all students, not just to special education students.  Ex. 21 at 1, 7, 9.  The ILP would capture diagnostic information about each student that teachers would use to write prescriptive information for instructional purposes.  Ex. 21 at 9, 15.  The ILP would also include a learning contract with each student.  Id.  


195.  I find that the School did not implement the ILPs in either the first or the second school year.  The School did not introduce any ILPs into evidence, which supports the Site Visit team’s conclusion that the ILP’s had not been written.  Ex. 27 at 3 (Site Visit Report, Finding 1C); Toulmin, 1 Tr. at 85, 103; Street, 5 Tr. at 286.  In addition, the School admitted in its May 2005 request that the Board rescind its vote that it “had been unable to implement” its instructional method.  Ex. 7 at 16; Brossard, 4 Tr. at 138 (“didn’t write out the classical ILP for all students, only for the SPED”). 


196.  The charter application represented that teachers would be trained to implement the ILPs.  Ex. 21 at 1, 9, 27.  I find that the School did not provide teacher training in the ALEM method or ILPs.  Ex. 27 at 3 (Site Visit Team Report, Finding 1C).  Dr. Reid represented to the Site Visit team that teacher training had been cut due to the School’s financial condition.  Ex. 21 at 4-5.  In its May 2005 filing with the Board the School represented that it would provide teacher training in Summer 2005.  Ex. 7 at 5.


197.  I find that students did not receive “bi-weekly progress reports” set forth in the charter application. Ex. 21 at 24; Brossard, 4 Tr. at 137.


198.  Standardized diagnostic tests were to be the foundation for the ILPs.  The charter application stated that the “diagnostic-[prescriptive] approach will be at the core of our educational program.”  Ex. 21 at 23.

199.  The charter application also represented that the School would use two tests, the Degrees of Reading Power and the California Achievement Test, at the “beginning of each year” and a third test, the Stanford 9, to measure student achievement “from year-to-year.”  Ex. 21 at 23.   Other diagnostic tools were referred to in more general terms.  Id.  
200.  The Site Visit Report is not altogether clear on what diagnostic testing the School performed.  For the first school year, it states merely that “standardized test results . . . were not collected.”  Ex. 27 at 3 (Finding 1C).  For the second school year – the third semester, given when the report was compiled – it states that “these tests have been administered and the results collected, but the results have not yet been analyzed for individual students.”  Id.  The School did record and report some student performance results, though not those required by the charter application.  Ex. 26 at 16.

201.  From the testimony at the administrative hearing and from the School’s failure to introduce any test results into evidence, I find that the School did not administer the three standardized tests specified in the charter application (Degrees of Reading Powers, California Achievement Tests, and Stanford 9).  Brossard, 4 Tr. at 118-120.  However, I find that the School did administer other diagnostic tests, including Steck-Vaughn in English language arts and mathematics and Scholastic Reading Inventory and Nelson-Denny for reading.  Ex.27 at 3 (Site Visit Report, Finding 1D).  The Steck-Vaugh test results, which the School presented to the Board in May 2005 (Ex. 7 at 5-6), show improvement in student performance.  Ex. 27 at 3 (Site Visit Report, Finding 1D).

202.  I also adopt the Site Visit team’s finding that the School uses a “variety of teacher-designed assessments for the on-going evaluation of student learning.”  Ex. 27 at 3 (Site Visit Report, Finding 1B).  I find that this is reflected in the grouping and regrouping of students within classrooms for instruction given their recent performance on lessons, as well as by the use of diagnostic tests in the “Mathematical Concepts” textbook that the School adopted.  Brossard, 4 Tr. at 47-48, 57, 61.  However, I find that this assessment process is not the equivalent of the ILPs specified in the charter application.

203.  Dr. Brossard testified that the California Achievement Test was not an appropriate diagnostic test and that the Iowa test was more appropriate.  Brossard, 4 Tr. at 68, 147.  Although a substitution may have been appropriate, I find that the significant point is that the School did not administer either test.  Brossard, 4 Tr. at 118, 146-147. 

Special Education


204.  The School did not receive special education funding during the first school year due to its failure to comply with the special education requirements. By the time that the School supplied updated, signed Individual Education Plans (“IEPs”) on May 25, 2004, the funds could not be released because they are available only prospectively.  Barnett, 4 Tr. at 196-198.   


205.  Only one other charter school lost its first year special education funding, out of 20 charter schools that Mr. Barnett has dealt with when they opened. Barnett, 4 Tr. at 199. 

206.  The School did receive special education funding for the second school year.  


207.  The School’s special education director was not certified by the Department and had not obtained a waiver of certification.  Toulmin, 1 Tr. at 103; Ex. 28 at 9.  After the Board’s December 2004 charter revocation vote the School hired a new special education director who is certified.  Ex. 7 at 14 & Tab M.


208.  The School did not have any special education certified teachers.  Ex. 28 at 9; Barnett, 4 Tr. at 213, 296. 


209.  In the first school year, the Department identified problems during a December 18, 2003, site visit to the School.  Most of the eight IEPs had expired. Barnett, 4 Tr. at 194-195.  The School did not supply signed IEPs to the Department until May 25, 2005, after interim efforts by the Department to obtain them.  Barnett, 4 Tr. at 196-198. 


210.  In the second school year the Coordinated Program Review team found many special education deficiencies.  Ex. 28 at 7-9,12,15-27.   The School had 12 special education students that year.  Five of those students had IEPs developed by the School (as opposed to a prior school), but four IEPs had not been signed by parents, and three of those IEPs had already expired.  Barnett, 4 Tr. at 231-235; Ex. 28 at 8.  Five special education students subsequently left the School.  Ex. 51 at 2.


211.  The School hired a special education consultant recommended by the Department after the Board’s December 2004 charter revocation vote.  Exs. 51 at 2; 59 at 58 (Jan. 10, 2004, Trustee Minutes).


212.  The special education portion of the Corrective Action Plan that the School filed in March 2005 will be substantially approved by the Department.  Barnett, 4 Tr. at 242.


213.   I find that the School had hired only a part-time person for its special education program and that this fact contributed to its special education deficiencies.  After December 2004 the School had a full-time special education teacher.  Chapman, 2 Tr. at 263-265.


214.   I find that the School has not given the required notice to parents that it has not supplied special education services and thereby has exposed itself to potential financial liability.  Barnett, 4 Tr. at 225-230.


Title I


215.  The School, which is a Title I targeted assistance school, lacked much of the documentation required for a Title I program.  Barnett, 5 Tr. at 183-184, 2006-208; Ex. 28 at 12.  


216.  The School had not complied with the requirements for homeless students or the targeting of low-income students for math and reading programs.  Barnett, 4 Tr. at 205-206.  


217.  The School’s Corrective Action Plan was wholly inadequate.  The School submitted only four of the twenty required responses, and the Department deemed none of them acceptable.  Barnett, 4 Tr. at 241-242.


218.  The Department warned the School in Fall 2004 that it was likely that its Title I funds would be withheld for noncompliance, but the funds were subsequently released.  Exs. 95 at 1, 59 at 50 (Dec. 20, 2004, Trustee Minutes).


Limited English Proficiency


219.  The Coordinated Program Review determined that students at the School were limited English proficient.  Barnett, 4 Tr. at 204.  The School had not done a home language survey, did not have an assessment procedure, and had no staff qualified to administer and interpret the assessment results.  Barnett, 4 Tr. at 204; Ex. 28 at 7, 13.


220.  I find that the School has provided educational services to students who are limited language proficient.  Brossard, 4 Tr. at 151-153.


221.  However, the Corrective Action Plan again was wholly inadequate, and the Department intends to develop its own Corrective Action Plan for the School.

222.  I find that Dr. Brossard’s reference to bilingual education during his testimony was inadvertent, especially coming from an educator who currently is not located in Massachusetts, and does not reflect the nature of the limited English proficient services that the School is providing or that it will provide if the School reopens under his leadership.  Brossard, 4 Tr. at 153.



Civil Rights


223.  The School received its only “commendable” rating in the Coordinated Program Review for a civil rights standard.  Many other civil rights standards were either partially implemented or not implemented.  Ex. 28 at 12.

 Academic Success
224.  The lack of academic success was not one of the specified reasons for the Board’s December 2004 charter revocation vote, apart from the program failures just described in the Faithfulness to Charter section.  Ex. 1 at 2.

225.  I adopt the Site Visit teams’ finding in Fall 2004 that the School had “developed the foundations of a rigorous curriculum.”  Ex. 27 at 2 (Site Visit Report, Finding 1A); Toulmin, 1 Tr. at 175.  

226.  Tenth grade students took the MCAS examination during the second school year, but the results had not been released by end of the administrative hearings so this measure of performance is not available.  

227.  The Trustees were informed that 51 % of the students received failing grades at the end of the first grading period for the first school year.  Ex. 59 at 32 (Jan. 26, 2004, Trustee Minutes).  I do not find that this reflects unfavorably on the School.  Rather, it bespeaks the students’ lack of preparation for the School and the higher failing grade that the School adopted.   Moreover, the Steck-Vaughn test results, discussed elsewhere, indicate some improvement in student performance.  Ex. 7 at 5-6; Owens, 2 Tr. at 178-180.

228.  I find that the School’s students won a Boston College business plan competition.  Owens, 2 Tr. at 109.

229.  The Site Visit team determined in Fall 2004 that there was no curriculum documentation for the 11th grade class that would enter the School the following year.  Ex. 27 at 2 (Finding 1A).  I find no evidence that any progress was made on this issue later in the second school year.  In its May 2005 request that the Board rescind its charter revocation vote, the School represented that the Dean of Curriculum and Instruction (“DCI”), Lee Manoogian, would address this issue, and other curriculum issues, in Summer 2005. Ex. 7 at 3-4. However, as I have noted elsewhere, the DCI resigned at the end of the second school year, and the position was unfilled when the administrative hearings ended.  Consequently, I find that the 11th grade curriculum will not be well-developed if the School reopens on September 6, 2005.

230.  As noted elsewhere, only one teacher returned from the first to the second school year.  Ex. 27 at 4 (Site Visit Report, Finding 2F); Toulmin, 1 Tr. at 96-97.  I find that the School has taken only limited steps to remedy this lack of stability in its teaching staff.  First, the School adopted a small pay raise for teachers for the third school year.  Ex. 7 at 10.  Second, the School applied to the Boston Foundation for a grant to retain teachers, but there is no record of the foundation’s action on the application.
  Ex. 7, Tab E.  Third, the School proposed in May 2005 that it would interview teachers who had not returned and develop a formal teacher retention plan.  Ex. 7 at 9.  

231.  I find that the School is unlikely to improve teacher retention from the second to third school year since, in the wake of the Board’s December 2004 charter revocation vote and uncertainty over the School’s future, existing teachers were interviewing for other jobs, and the School received calls from prospective employers checking teacher references.  Chapman, 2 Tr. at 264-265.

232.  I adopt the Site Visit team’s finding that a majority of the School’s teachers 6 out of 11) are in their first or second year of teaching and that only 2 teachers had more than five years of teaching experience.  Ex. 27 at 4 (Site Visit Report, Finding 2G).  I also find that the School successfully attracted at least one mid-career teacher.  Brossard, 4 Tr. at 50 (engineer).  No evidence was introduced on how the teaching staff experience level compares to other charter schools.

233.  I also find that a majority of teachers have a content-appropriate background for the subject that they teach and that 75% of the teachers are “highly qualified” under the No Child Left Behind Act.  Ex. 27 at 4 (Site Visit Team, Finding 2E). 

234.  I also adopt the Site Visit team’s determination, based on teacher interviews, that the DCI provided valuable support to teachers on an ongoing basis.  Ex. 27 at 4 (Site Visit Team, Finding 2G). 

Facilities

235.  The Foundation leased the former St. Joseph’s Parish Elementary School at 18 Hurlbert Street, Roxbury, as the site for the School, which then subleased the property from the Foundation.  The lease runs for three years, from July 1, 2003, to June 30, 2006.  The rent is $12,500 per month, or $150,000 per year.  Ex. 38 (lease).  Under a renegotiation of the rent for the first school year, the rent due that year was decreased to $10,000 per month and the rent for the third school year increased to $15,500 per month ($186,000 per year).  Ex. 38 (April 28, 2004, Amendment). 


236.  The School is safe. Ex. 27 at 4 (Site Visit Report, Finding 2B).  Student safety is significant since the School is located in what is regarded as a high crime area.  Toulmin, 1 Tr. at 196-197; Owens, 2 Tr. at 79.


237.  I find that the School has sufficient capacity to accommodate the 140 students who are pre-enrolled for the third school year, if the Board allows the School to reopen.  Ex. 27 at 4 (Site Visit Report, Finding 2D).


238.  The School would not have had sufficient capacity for the third school year if the School had enrolled 250 students as planned in the charter application.  However, the Trustees had taken steps that would have provided additional space at this site, including the placement of modular classrooms at the site, the use of space at Roxbury Community College, or the use of space at a nearby community center.  Chapman, 2 Tr. at 228-229, 3 Tr. at 49.


239.  I find inaccurate the administrator’s comment incorporated in the Site Visit Report that the Trustees have not pursued a new facility for the School after the lease ends.  Ex. 27 at 4 (Site Visit Report, Finding 2D).  Minutes of the Trustee’s meetings show that several sites had been considered prior to the Board’s charter revocation vote in December 2004.  For example, during the first school year the Trustees heard a presentation by Warren Gardens at their May 24, 2004, meeting, Ex. 59 at 39, and discussed facilities issues at seven other meetings that year.  Ex. 59 at 21, 29, 34, 36, 40, 42, and 44.  No decisions were made, however.


240.  One proposal that emerged was for the Foundation to attempt to purchase the existing School building from the Boston Archdiocese and to erect additional facilities in the vacant space at the site.  Chapman, 3 Tr. at 13-14.   This approach would require that the School relocate during the construction period after the current lease ends. Id. The existing building is currently for sale.  Chapman, 2 Tr. at 227.


241.  I also find that no final decision for a new facility was feasible until after these administrative hearings ended and the Board makes a decision whether the School would reopen next year.


242.  The existing facilities are not handicapped accessible, even though they were previously used for a school.  Ex. 67; Ex. 28 at 107 (Coordinated Program Review, MOA 22).  This violates the Statement of Assurances that the School provided to the Department on June 20, 2003, as well as other legal requirements.  Ex. 22 at No. 4.   

243.  The Trustees acknowledge that this is a problem that must be solved, though they observe that they are unaware of any enrolled student or teacher during the first or second school years who had a handicap that impaired access to the School’s facilities. 

Chapman, 2 Tr. at 231.


244.  On March 10, 2004, the Charter School Office wrote to the School’s then-CEO (Judy Burnette) concerning handicapped accessibility.  The letter requested that the school submit a plan for compliance by May 7, 2004, and set a June 2005 deadline for the completion of all work.  Ex. 67.  Barry Barnett, the letter’s author, subsequently added a handwritten notation to the letter that he had spoken to Ms. Burnette on May 18 and that she would fax a plan to the Department on May 20, 2004.  This was Mr. Barnett’s second letter to the School on handicapped accessibility.  The first one was in September 2003, at the beginning of the first school year.  Barnett, 4 Tr. At 190.


245.  There is no evidence that a handicap compliance plan was submitted to the Department in May 2004, and I find that a plan was not submitted.  Likewise, no evidence was presented that the Department followed up with the School concerning the plan.   Chapman, 3 Tr. at 33 (Trustees did not receive further notice from Department).   


246.  The Trustees initiated preliminary action concerning the handicapped accessibility problem in Spring 2004 by contacting an architect and the Boston Archdiocese.  Chapman, 3 Tr. at 32.  The architect proposed a comprehensive set of accessibility improvements that included the addition of an elevator to the building and that would cost $350,000.  The Trustees considered the architect’s proposal infeasible due to its cost and the fact that only one year remained on the lease and the construction would have required the Boston Archdiocese’s approval for a building that was being offered for sale.  Barnett, 5 Tr. at 5-6.


247.  Subsequently, the Trustees developed a more limited proposal -- at a cost of only $7,700 -- that was included in the School’s May 2005 request that the Board rescind its earlier charter revocation vote.  Ex. 7 at Tab 4.  Under this proposal, a handicap ramp would be constructed to an exterior door on the first floor door, the hardware would be modified on that door, and a first floor bathroom would be renovated.  Id.  No structural changes would be made on the second floor and no handicap access would be provided to the second floor.  

248.  I find that the School would promptly implement the structural changes in the $7,700 proposal if the Board allows the School to reopen.   

249.  Based on Barry Barnett’s testimony, I find that these structural changes

 would suffice to provide handicap access for the one year remaining on the School’s lease.  Barnett, 5 Tr. at 7.

250.  I find that the School lacks science laboratories.  I also find that the Trustees

made a commitment to Dr. Brossard that this problem will be solved in the third school year, either by the use of modular classrooms adjacent to the School or by the use of laboratories at a nearby college or university.  Brossard, 4 Tr. at 88-89.

251.  The Department questioned what the parties referred to as a “Catholic clause” in the lease.  Ex. 38 at 6.  I find no evidence that the clause has affected the operation of the School.  

IV.  ANALYSIS AND CONCLUSIONS OF LAW 


The Board of Education may revoke a charter school’s charter before the end of its five-year term only for “cause.”  603 CMR 1.13 (1).  The “cause” requirement distinguishes this case from charter renewal cases, such as Lynn Community Charter School (No. CSO-02-01) and Frederick Douglass Charter School (No. CSO—5-02).  See, e.g., Levy v. The Acting Governor, 436 Mass. 736, 737 (2002) (“cause” to remove turnpike board members requires more than “difference of opinion over policy”). 


The Legislature authorized the Board to revoke a charter if the charter school had “violated any terms of its charter” or had “not fulfilled any conditions imposed by the board in connection with the grant of the charter.”  G.L. c. 71, sec. 89 (kk).  The regulations that the Board adopted pursuant to the Legislature’s directive in G.L. c. 71, sec. 89 (ll) provide that a charter may be revoked for “cause.”  603 CMR 1.13 (1).  The regulation sets forth specific illustrations of “cause” but it clearly states that sufficient cause to revoke a charter “include[es] but is not limited to” these illustrations.  Id.  Illustrations pertinent to this case include:  (1) “failure to comply substantially” with the charter or G.L. c. 71 or other applicable law or regulations; (2) “financial insolvency;” (3) “gross mismanagement” by the charter school administrators or trustees; or (4) failure to fulfill conditions imposed by the board in connection with the grant of a charter.  603 CMR 1.13 (1) (b), (c), (e), (g).  The Roxbury Charter High School has not challenged the validity of the Board’s regulations.  Thus, this case predominately presents a question of whether the facts are sufficient to establish cause.  

1.  Student Enrollment.

Student enrollment is an objective measure of the School’s performance over three years.  It is undisputed that the School’s enrollment fell far below the enrollment numbers set forth in the charter for the two school years before the Board’s December 21, 2004, vote to revoke its charter as well as for the third school year that followed the Board’s vote.  The data show that the School is sliding backwards, since it enrolled 69 % of the charter objective in the first school year (69 students instead of 100), 59 % in the second school year (104 students instead of 175) and 56 % for the third school year (140 students pre-enrolled instead of 250).  Since the School has not met its pre-enrollment goals in the past and since it currently has no waiting list, it is probable that the 56 % figure will decline even further.  

There was contention in the administrative hearings over whether the School would actually enroll the 140 students who pre-enrolled for the third school year.  That contention cannot mask the certainty that for the third consecutive year the School missed its charter enrollment goal which states that the School should have enrolled 250 students, not just 140. The 140 students pre-enrolled for the third school year even falls below the charter goal for the prior year (175 students).

The School’s enrollment difficulties stand out among charter schools.  The School had no wait list of students seeking admission for either its first or third school year. Only five charter schools in Massachusetts had no wait list.  For the second school year the 118 student wait list vanished without explanation, and the School’s enrollment that year fell far short of the number of students that it had pre-enrolled. 

The School’s persistent failure to meet its enrollment goals establishes a violation of its charter under G.L. c. 71, sec. 89 (kk), and 603 CMR 1.13 (1) (b), since representations in the charter application are incorporated into the charter.   It also demonstrates a lack of demand that indicates that the School is not satisfying one of the legislative purposes for charter schools – creating “greater options in choosing schools.”  G.L. c. 71, sec. 89 (d).  The underenrollment did not come without warning.  Before the School opened its financial advisor warned of the fiscal consequences of having fewer students.  Cash flow problems and the Department’s involvement during the first semester reinforced the message for the School’s administrators and board of trustees, yet the School could not right itself going into the second school year.  It again fell short for the third school year.

2.  Financial Condition.

The shortfall in student enrollment and the attendant drop in per-pupil tuition reimbursement that is a major part of a charter school’s budget meant that the School experienced financial difficulties throughout the first school year.  Cash flow projections consistently showed substantial deficits, and the certified public accountant reported that the School had a <$263, 780> operating deficit (31 % of its operating revenue).  The School’s financial woes were compounded because it singularly failed to satisfy the requirements to receive a Special Education grant and because it was paying a premium for its senior administrative staff.  It shifted a portion of its rent to the final year of the lease. The School survived, despite concerns that it might not, due to its sole successful year raising funds from private grants plus the use of a bank line of credit to address its cash flow problems.

Although fundraising mitigated its operating loss, the School ended the first school year with a negative <$84,673> change in net assets that the CPA reported was an “indicator of an unhealthy financial position,” echoing the Commissioner’s statement to the Board that the School was in a “precarious financial situation.”  Exs. 37, 1.  The CPA also reported that the School ended the first school year with $46,867 in cash, or less than one month’s operating revenue.

Cash flow problems continued when the School opened its doors for the second school year, even though there was some increase in tuition reimbursement due to the addition of 35 students and Special Education grant funds were released.  It was difficult to meet payroll in November and December, right before the Board’s December 21, 2004, vote to revoke the charter. 

The School began to cut its teachers, its staff training, and some other personnel, such as the nurse.  The School failed to remit pension contributions deducted from teacher salaries to the Teacher Retirement Board, though it subsequently made this payment.  But the Trustees acted to eliminate the dual head of school and to reduce senior administrative staff salaries only under the spur of the Board’s impending vote on the Commissioner’s recommendation to close the School.  

Fundraising declined precipitously. Although the School had raised more than $200,000 a year earlier, it will barely reach $40,000 in the second school year.  Its $86,000 fundraising goal fell far short of the $200,000 goal in its charter application.

After the bank terminated its line of credit in the wake of the Board’s charter revocation vote, the Board waived its regulation and began making monthly, instead of quarterly, tuition reimbursement payments to the School for the balance of the fiscal year.  The School’s fiscal condition began to improve somewhat as cost cutting measures took effect and the School successfully negotiated with some trade creditors.

Still, the School closed early in June, without the Department’s approval, in order to save money on teacher salaries.  It predicted that, by this extraordinary measure and by meeting its fundraising goals (which it will not do), it would end the year in a breakeven position.  A more realistic appraisal is that the School will run a deficit, albeit one that is reduced from the year before.  Even if the School’s optimistic forecasts prove accurate, it will leave the School in a cash depleted situation without resources to move forward, as the School’s recent cash flow analysis shows that it will have $2,127 on June 30.

There was amble evidence in December 2004 that the Board had cause to revoke the School’s charter due to its financial condition.  The Department’s staff was already familiar with the School’s financial problems in the first school year.  Once the School informed the Department in October 2004 that it had enrolled only 104 students (not 175) the downward adjustment of the per pupil tuition reimbursement raised a warning flag that the prior year’s financial problems would carry over to the new year.  That was borne out by the School’s cash flow problems and its difficulty meeting payroll in November and December 2004.

The Board may have discretion to reconsider its vote based on information concerning the School’s financial condition between January and June 2005, but that evidence, based on unaudited financial information produced by the School, suggests modest improvement but not a turnaround.  Even if the School were to confound more realistic analysis and end the year in a breakeven position, it will lack the financial resources to move forward into a new school year.  Moreover, next year’s budget is built on assumptions about student enrollment and fundraising that are belied by the School’s recent performance.  Thus, the FY 06 budget is not a reliable forecast that a financial turnaround lies just ahead.

The Board has cause to revoke the charter for “financial insolvency.”  603 CMR 1.13 (1) (c).   The term is not defined in the regulation but under the “including but not limited to” proviso the Board may not have to wait for a technical insolvency, that might be required under other statutes, before the Board acts in the best interests of students and parents.   In any event, the evidence establishes that the School delayed paying trade creditors in order to make payroll in the Fall.  In June it took the extraordinary, and unauthorized, step of closing before the school year ended so that it could avoid its biweekly payroll.  In both situations the School did not meet its financial obligations due to its lack of financial resources.  See 603 CMR 1.11 (2) (b) (permission required to change length of school year.) 
   3.  Programs.

The School broadly failed to implement programs that are required by either its charter or statutes. Some imperfection might be expected since the task of setting up a charter school is arduous, but the School did not have substantial success in some areas matched by a need for progress in others.  Instead, the Coordinated Program Review that the Department conducted in Fall 2004 revealed the lowest level of compliance with federal and state law requirements, and the late-filed corrective action plan was deficient. While the School’s May 2005 request that the Board rescind its charter revocation vote described slight improvement, it largely consisted of representations that the School would make future progress if the Board allowed it to reopen for a third school year.  However, the School did not estimate how much the efforts that it represented would be undertaken in Summer 2005 would cost or whether funds were available, as they had not been the preceding summer.  The Dean of Curriculum and Instruction, who was to lead many of these efforts, subsequently announced her resignation.

 The School failed to write a single Individual Learning Plan either in the three semesters that preceded the Board’s charter revocation vote or in the semester that followed.  The ILPs formed a core, distinguishing feature of the innovative instructional method set forth in the charter application.  The School also failed to perform many, though not all, of the standardized diagnostic tests that the charter application represented would form the basis for the ILPs.  The School admitted that it had been unable to implement the ILPs in its May 2005 request that the Board rescind its charter revocation vote. Failure to implement the ILPs constitutes cause under G.L. c. 71, sec. 89 (kk) and 603 CMR 1.13 (1) (b).  It also counters the statutory purposes of stimulating the development of innovative and performance-based educational programs.  G.L. c. 71, sec. 89 (d) (1), (5).


The school building was not handicapped accessible, lacking even a ramp to enter the first floor.  Though the School obtained an early, and costly, architect’s proposal to make the building ADA compliant, it did nothing during the first or second school years.  The School did not respond to the Department’s written request for an accessibility plan either before or after the May 7, 2004, deadline.  While the failure to complete construction by the June 2005 deadline may be attributable to the Board’s charter revocation vote, the failure to address the issue is not.  Indeed, given the simplicity of the School’s recent proposal, it should have been completed before the second school year began.


The School’s May 2005 request that the Board rescind its vote contained a  proposal to provide handicap accessibility to the first floor for a minimal cost ($7,700) that seemed so simple that one had to question why it had been ignored earlier.  That single page proposal is too bare-boned to determine whether it is adequate without the Department’s staff developing details about the proposal and reviewing them against information about the building that was not introduced into evidence.  The federal regulations cited by the School do appear to provide some level of flexibility that the proposal may be acceptable, at least on an interim basis.  34 CFR 104.21; 28 CFR 35.150, 36.404.


There was ample evidence that the building was not handicap accessible and that the School had failed to take steps to address the problem when the Board voted in December 2004, and the problem still has not been remedied.  That constitutes cause because paragraph 4 of the Statement of Assurances that the School executed as a condition for the grant of its charter requires handicap accessibility, as do other statutes and regulations, including the Americans with Disabilities Act.  G.L. c. 71, sec. 89 (kk) (“conditions”); 603 CMR  1.13 (1) (g) (same).  See also G.L. c. 71, sec. 89 (l) (open to students with disabilities);  42 U.S.C. sec. 12132 (Americans with Disabilities Act, Title II); 34 CFR 104.21 (discrimination prohibited); 28 CFR 35.149 (same); 603 CMR 1.13 (1) (b) (conform to all applicable law and regulations), 1.05 (1) (conform to laws for students with disabilities), 1.05 (1) (l) (facilities that meet codes and laws).

The School also had the singular distinction of not satisfying the requirements to receive special education funding in the first school year.  The special education director was not certified, and the School lacked qualified special education teachers.  Individual Education Plans had the highest level of nonconformity of any charter school in the experience of the Department’s staff member. Five special education students left the School.  The School hired a certified special education director only after the Board’s December 2004 vote. These matters also constitute cause, as the School failed to comply with the requirements of G.L. c. 71B on special education.  603 CMR 1.13 (1) (b).  See also G.L. c. 71, sec. 89 (l) (open to students with special needs); 603 CMR 1.05 (1) (b) (students with disabilities); 20 U.S.C. sec. 33 (Individuals with Disabilities Education Act).

Although the School was providing instruction to students who lacked English language proficiency, it had not conducted a required hone language survey, and its staff had not been trained in structured English immersion.  The School lacked required records for Title I compliance, and had not met its responsibilities to homeless students.  Standing alone, these failures might not justify charter revocation but they are part of the School’s broader failure to implement required programs.  The Statement of Assurances (par. 5) requires that the School comply with English language proficiency requirements.  Cause exists under the following legal requirements, among others.  G.L. c. 71, sec. 89 (kk); sec. 89 (l) (cannot discriminate on English language proficiency); G.L. c. 71A (English language); 20 U.S.C. sec. 6301 (No Child Left Behind Act, reauthorizing Title I); 603 CMR 1.13 (1) (b), (g). 

4.  Governance.


The School conceded that its Trustees and senior administrators had been derelict in the discharge of their responsibilities in its presentation to the Board at its December 21, 2004, meeting.  Although the Trustees met regularly and did discuss certain issues, such as the need for new facilities and possible interim solutions, the Trustees and senior administrators failed to address many other issues, including those described above. 


The School’s problems began early, when the Trustees adopted the dual head of school model – a CEO and a Director – and paid them high salaries.  Despite early warnings from a former Trustee, a parents’ letter, and Department staff, the Trustees failed to address and resolve this issue until after the School was experiencing serious cash flow problems for the second year, after feedback from the Coordinated Program Review and Site Visit teams was critical, after the Department’s staff asked the School to voluntarily surrender its charter, and after the Commissioner recommended that the School be closed.  Only then did the Trustees adopt, in a circuitous manner, a single head of school model and reduce administrative salaries.  Deadlock and division among the Trustees was persistent, personal, and public, at least until after the Board’s December 2004 vote.


Other personnel issues troubled the School.  The original financial consultant was unsatisfactory and expensive and was replaced after its two year contract expired.  The in-house finance person lacked the necessary skills and was let go.  The special education director lacked the required credentials. The Trustees became dissatisfied with the CEO’s performance.  Only one teacher returned after the first school year.


Personnel instability has continued.  The newly selected single head of school, the Director, retired late in the second school year. The Trustees’ initial choice to replace the Director later withdrew, and the Trustees recently found a new person to fill the position if the School reopens next year.  The Dean of Curriculum and Instruction, who was credited with working well with the teaching staff, resigned and will not return next year.  A new Special Education Director was hired in the Spring 2005.  Additional teacher turnover is almost certain.  Cash flow problems and the consequent need to cut costs have also resulted in the reduction and teaching staff and, perhaps more importantly, cuts in teacher training and professional development.


The CPA questioned the Trustees’ financial oversight.  The Trustees did not review and use financial reports as management tools or obtain reports on how actual expenditures varied from budgeted expenditures and initiate corrective action.  There were questions about internal financial controls and a formal procurement system had not been adopted.


The omission of the required reports on governance viability and financial condition from the School’s Annual Report and Accountability Plan after the first school year is telling.  These two reports are at the core of the Department’s monitoring of charter school performance and set goals that measure the School’s performance throughout the remainder of the term of the charter.  Their failure to even address two such critical areas captures the Trustees’ lack of oversight, their lack of attention to program requirements, and their failure to plan ahead that is evident in so many ways.


 An isolated or short-term failure to act probably would not constitute cause to terminate a charter since “gross mismanagement” is the standard set forth in the regulation.   603 CMR 1.13 (1) (e).  Here, however, there was ample evidence at the time the Board voted on December 21, 2004, that the Trustees and senior administration had not addressed financial, enrollment, program, and personnel deficiencies and had failed to meet reporting obligations over a sustained period of time, despite being urged by the Department’s staff, among others, to address these issues.  On some issues, the Trustees were deadlocked in Fall 2004, but on others they simply failed to identify and address the problems.  There was cause to revoke the charter.


The Board may have discretion to reconsider its vote based on the evidence between January and June 2005.  Certainly the Trustees have continued to strive on the School’s behalf.  The same Trustees are in control, although there have been three new appointments to the board of trustees.  Even if the Board considered that the School’s governance has taken a step forward, it might consider whether the enrollment and financial condition of the School or its other program failures no longer make it a viable institution or whether it is no longer acceptable to have students devote another year of their short high school career to allowing the School to see if it would improve sufficiently next year.

V.  INITIAL DECISION


After full consideration of the evidence that the parties introduced in the record at the administrative hearing, I find and conclude that the Board of Education has cause to revoke the charter under G.L. c. 71, sec. 89 (kk), and 603 CMR 1.13 (1) (b), (c), (e), and (g).  


The School requests that, in the alternative, I recommend to the Board of Education that the School be placed on probation under G.L. c. 71, sec. 89 (kk), 603 CMR 1.13 (4).  The decision to place a charter school on probation is a remedial power that the Board may exercise within its discretion.  In addition, the Order of Reference to me as hearing officer expressly provides that the Board will issue the final decision on whether the School’s charter will be revoked and does not encompass a recommendation to the Board by the hearing officer on whether the School should be placed on probation. 








______________________








John E. Bowman, Jr.

Hearing Officer designated by the

Board of Education

Date:  August 8, 2005

�  Exhibits are contained in three three-ring notebooks.  Docket references are to documents in the separate docket of the administrative proceedings maintained by the Hearing Officer and certified as the official administrative record.  A few exhibits also appear in the docket.


�   The Department presented the first witness, however.  The testimony of Charles Toulmin was taken out of order because he was a former Department employee who planned to move out-of-state before the evidentiary hearings began.  Case Management Order (No. 3) at 2-3.  Dkt. No. 12.


� References to the transcripts of the testimony begin with the witness’s surname.  The number before the “Tr.” designation indicates the day on which the testimony occurred while the number after the “Tr.” designation indicates the page(s) at which the testimony appears.  To illustrate, Toulmin, 1 Tr. at 34 refers to the testimony by Charles Toulmin on the first day of the evidentiary hearings at page 34 of the transcript.  The code for the prefixes is as follows:  1 Tr. = June 13; 2 Tr. = June 20; 3 Tr. = June 21; 4 Tr. = June 23; 5 Tr. = June 24; 6A and 6B Tr. = June 27; and 7 Tr. = June 30.  The 6A and 6B designation for the testimony on June 27 exists because the first part of the transcript (6A) of David LeBlanc’s testimony was prepared from the videotape record that was made when the original stenographer could not appear due to a car accident en route and the second part of the transcript (6B) was prepared by a substitute stenographer.


�   The Department also reports the charter school enrollment to the sending public school districts, which is not relevant here.  603 CMR 1.09 (4); Ex. 33 at 1.  


�   Alternatively, only 50 new students would be required if one multiplied the October 2005 enrollment of 104 students by 87 %.  I find this to be a less accurate calculation since the survey is reported in a letter dated May, 4, 2005 – the same month when the School acknowledged that its current enrollment was 98 students.  (All numbers in the calculations are rounded to whole numbers.)


�   The money market account was not included in Ms. Roach’s testimony.  She did identify the other two accounts.  Roach, 7 Tr. 206-207.


�   I have assumed that the $11,099  FY 06 per pupil reimbursement rate that the School used to calculate its budget is correct.   Neither the FY 05 nor the FY 06 rates were introduced in evidence.


�  The calculation is 110 students x $11,099 per pupil = $1,220,890 FY 06 tuition reimbursement revenue.  This is less than the $1,249,853 FY 05 revenue ($1,060,712 tuition reimbursement plus $188,853 Federal Start Up Grant). 


�  During the evidentiary hearing the parties discovered that some pages of the School’s Cash Flow Analysis were missing from Exhibit 55 and added Exhibit 55A as a supplemental exhibit after the testimony to supply the missing pages.  I will continue to refer to Exhibit 55, as the witnesses did, unless it proves necessary to refer to the additional cash flow information in Exhibit 55A.


�  Exhibit 3 is a transcript of Dr. Reid’s statement made from the videotape of the Board’s meeting.  Ex. 63.  At the request of the School’s attorney, I viewed the portion of the videotape that concerned the School, including the other public statements made to the Board before its discussion and vote. 





�  The introductory visit by Mr. Toulmin and Julie Lane on September 18, 2003, that is referenced in the Trustee’s minutes took place before the Department was aware of the School’s student enrollment difficulty.  Ex. 59 at 21.





�  I distinguish between the School’s opportunity to made a substantive response and its extremely brief opportunity to point out strictly factual errors in the draft report.  The School did not offer factual corrections to either the draft Site Visit Report or the draft Corrective Action Review report.  I attribute little weight to the School’s failure to offer factual corrections since the time period to respond was so short.    


�   The grant proposal states that the teacher retention rate was 37%.  Ex. 7, Tab E at 4.  I find that inconsistent with the other evidence, which I find more persuasive.  Ex. 27 at 4.


�   The case cited by the School in support of its argument that it has no potential special education financial liability is unpersuasive.  In Bernardsvile Bd. of Education v. J.H., 42 F. 3d 149, 158-161 (3d Cir. 1994), the Court denied financial reimbursement to parents who made a unilateral residential school placement while they failed to file a timely administrative appeal after notice by the school district (though the court did award reimbursement for a more recent year).  Those conditions do not exist in this case where there is no evidence that the School has notified parents of a disagreement over special education services to be provided under an IEP.  See 603 CMR 28.06 (2) (d) (2) (School must give notice of delayed services and offer alternative methods)  
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