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April 2, 1998 

Dear Superintendents and Charter School Leaders: 

Statewide, the focus in the next few weeks will be on the new teacher test, the grade 3 reading test, and 
the MCAS tests. I know there are many anxieties in the field. I share those anxieties, but I am also 
committed to proceeding with these matters in a serious and responsible way. We all will continue to 
learn as we move forward in implementing Education Reform. One of the keys to our success will be to 
keep our eyes on doing what's best for students. You have my commitment in this regard. 

Earlier this week, you should have received two new guides about MCAS ("The MCAS Requirements for 
Test Scheduling, Student Participation, and Test Security and Ethics," and "The MCAS Requirements for 
the Participation of Students with Disabilities"). I hope these are useful to you. In this coordinated 
mailing, I have no additional materials concerning MCAS but we have five documents from the 
Department on other matters of interest. As always, we would appreciate your distributing these to staff 
and others who may need them: 

1. Spring Technology Update. Please especially note the impending April 15 federal deadline for 
submitting priority forms for obtaining the universal service funds. 

● Update on Spring Educational Technology Efforts 
● Local Technology Plan Update Form 
● Student Data Standards 
● Acceptance Use Policies and Safe Environments on the Internet 
● "E-Rate" Discounts for Massachusetts School Districts 

[ No longer available ] 
2. Dual Enrollment program for eligible high school students. Please note that guidance 

counselors have a window from May 11 to June 5 in which to submit applications for students 
for the fall semester. 

3. Manual on Grants for Schools. This document will be useful to you and your staff when you 
receive the spring unified grant application packages from the Department, which we expect to 
mail within a month. 
[No Longer Available] 

4. Hearing Rules for Special Education Appeals, including a revision made pursuant to new federal 
law concerning the rules for disciplinary procedures for students with IEPs. 

5. Notice from Executive Office of Elder Affairs about "Wellness Days" for grandparents and 
grandchildren. 

Thank you for your continuing leadership. This is a very important time for public education and the 
Department professional staff and I will work closely with you as we move forward. 

Sincerely, 

Frank W. Haydu III 
Commissioner of Education ad interim 
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Memorandum 

To: Superintendents and Charter School Leaders 
High School Principals 

From: Frank W. Haydu III, Commissioner of Education (Interim) 

Date: April 1, 1998 

Subject: Dual Enrollment Program 

I am pleased to provide you with this update on the Dual Enrollment Program, established by the Education Reform 
Act of 1993, through which qualified high school students can enroll in courses at public colleges and universities 
at state expense. Nearly 900 students participated in the Fall 1997 semester, and approximately 1000 students 
participated in the Spring 1998 semester. In the lifetime of the program approximately 6000 students have benefited 
by taking courses at 30 Massachusetts institutions. 

At about the same time you receive this, high school guidance counselors will receive a mailing for the Dual 
Enrollment Program for the Fall 1998 semester. That mailing will include an application form and a document 
describing the program. I have enclosed copies of these for your information. 

Through the Dual Enrollment Program, qualified high school students can earn both high school and college credit 
simultaneously. The Department of Education will reimburse Massachusetts public institutions of higher education 
an amount per credit for tuition and fees for participating students. 

A letter of approval will be sent by the Department to both the high school and the institution of higher education 
for all students approved to participate in the program. Unless such a letter is received, the Department of 
Education will not reimburse the higher education institution the per credit costs for tuition and fees. 

I encourage you to promote this opportunity to qualified students who would benefit from college-level course 
work. 

The Massachusetts Dual Enrollment Program 

The Dual Enrollment Program was established by the Education Reform Act of 1993. Qualified high school 
students can earn both high school and college credit through this program. The Commonwealth, through the 
Department of Education (DOE) and subject to appropriation, will reimburse Massachusetts public institutions of 
higher education an amount per credit for tuition and fees for participating students. Students participating in the 
Dual Enrollment Program simultaneously earn high school and college credit. Students are served on a first-come, 
first served basis. Nearly 900 students participated in the Fall 1997 semester, and approximately 1000 students 
participated in the Spring 1998 semester. In the lifetime of the program approximately 6000 students have benefited 
by taking courses at 30 Massachusetts institutions. 

Eligibility 



Students must be in their junior or senior year of high school and must have a GPA of 3.0 or higher to be eligible 
for participation in the Dual Enrollment Program. Further, students must demonstrate the ability to benefit from 
college-level course work and should be recommended to take college-level course work by their high school 
principals, teachers or guidance counselors. Participation is subject to the approval of the higher education 
institution at which the student wishes to enroll; students must meet pertinent requirements at the respective public 
college or university. 

Prior to final acceptance into the Dual Enrollment Program, students and their parents/guardians, or another adult 
responsible in the student's educational decision-making process, are strongly encouraged to take part in an 
interview with appropriate high school and higher education personnel. All students are required to have written 
approval from their parents/guardians or another responsible adult in order to be accepted into the program. 
Students must earn a B or better in all college-level course work or be highly recommended for continuation by 
appropriate high school and higher education personnel in order to remain eligible for dual enrollment participation. 

A student who is enrolled in a nonpublic high school is eligible only if the school has been approved by the local 
school district. A student who is home educated is eligible only if the student's educational program has been 
approved by the local school district. 

Programs, Courses and Grades 

Determining which college courses will aid in the growth or progress of the student, and that meet local criteria for 
high school graduation, is a local decision. Dual enrollment shall apply to both academic and occupational college-
level courses that are not available at the high school. 

The Dual Enrollment Program is not an alternative high school and does not supplant regular or advanced 
placement courses offered at the high school. Dual enrollment shall not apply to developmental/remedial courses. 

Participating students shall receive both high school credit toward graduation and college credit; the awarding of 
high school credit for nonpublic high school students shall be at the discretion of the nonpublic school. Student 
grades received from the higher education institution are to be incorporated into the high school transcript. At the 
discretion of the public and nonpublic high school, college-level course work may be treated at the honors level, 
i.e., a grade of B earned at the college level may be reflected as an A on the high school transcript. Enrollment 
under the Dual Enrollment Program does not guarantee admission to the higher education institution. 

Tech-Prep and School-to- Work: Students participating in tech-prep or school-to-work programs are eligible for 
participation, provided that the higher education classes are not specifically created for, or enrollment limited to, 
the high school tech-prep or school-to-work students. 

Day Division and Division of Continuing Education (DCE): Dual enrollment is applicable to both Day Division 
(state supported) and DCE (non-state supported) courses at public higher education institutions. Courses that begin 
at 6 p.m. or later do not qualify due to concern for student safety, although the Commissioner of Education can, at 
his discretion, grant a waiver of this requirement for a unique circumstance. Courses that meet on weekends do 
qualify. 

Summer and Intersession Programs: Courses offered in summer and intersession programs at higher education 
institutions are not eligible for the Dual Enrollment Program. 

Site: Only courses at the main campus of the higher education institution, and not those at satellite sites (such as the 
high school), qualify. for the Dual Enrollment Program. Distance learning courses, through technology or 
correspondence courses, are not eligible. 

Funding 

The Board of Higher Education has established a fair and equitable per credit cost for tuition and fees for students 
participating in the Dual Enrollment Program. Fees not included in the per credit cost amount, such as course 
specific laboratory fees, may be waived by the higher education institution at its discretion or will be the 
responsibility of the student. All students participating in the Dual Enrollment Program are responsible for their 
own transportation, textbooks and instructional materials. 

The per credit costs for tuition and fees shall be paid to the public institution of higher education by the Department 
of Education from funds appropriated for the Dual Enrollment Program. The per credit costs for the Dual 
Enrollment Program established for the 1998-99 academic year are: 



University of Massachusetts $150 

State colleges $100 

Community colleges $70 

If funds are not available to cover all qualified applicants for dual enrollment, a high school may, but is not required 
to, pay the cost of dual enrollment to the institution of higher education if it would like to provide additional 
opportunities for dual enrollment. Additionally, a qualified applicant for dual enrollment may choose to pay the 
established dual enrollment costs if funds are not available from state appropriations or school resources. 

A letter of approval will be sent by the Department to both the high school and the institution of higher education 
for all students approved to participate in the program. Unless such a letter is received, the Department of 
Education will not reimburse the higher education institution the per credit costs for tuition and fees. 

Reporting and Evaluation 

To be reimbursed by the Department of Education, the institution of higher education will be required to report, at 
the beginning of each semester, certain information regarding the students participating in the Dual Enrollment 
Program and the courses they are taking. At the close of each semester, the college or university must report grades 
received by participating students to the Department of Education. Also, an official college transcript for all dual 
enrollment students must be sent by the higher education institution to the high school at the end of each semester. 

If a student participating in the program wishes to make any changes to the courses that he or she applied for, or if a 
student does not enroll in or withdraws from a course that was applied for and approved, a letter stating this must be 
submitted to the Department of Education (c/o Carol Bray) by both the high school and the institution of higher 
education. The letter should include the student ID number that was assigned to the student by the Department. 

High schools and higher education institutions may be required to complete a survey developed by the Department 
of Education at the end of each semester. The survey will be used to evaluate the Dual Enrollment Program. 

How to Apply 

Applications for participation in the Dual Enrollment Program have been sent to all public high schools and locally 
approved private high schools. Applications must be completed and submitted by a member of the high school or 
charter school staff only, generally the guidance counselor. Applications cannot be submitted by students, parents, 
or institutions of higher education. Applications for the Fall 1998 semester must be received by the Department of 
Education no sooner than May 11, to give all applicants ample planning time, and must be postmarked by June 5, 
1998, to give the Department sufficient time to process the applications. Complete applications will be processed 
on a first-come, first-served basis. Students should contact the college or university for instructions on how to apply 
for courses at that institution. 

The Massachusetts Dual Enrollment Program 
Application Instructions for 

the Fall 1998 Semester 

Eligibility 

To be eligible for the Dual Enrollment Program, a student must be a junior or senior and must have a GPA of 3.0 or 
better ton a scale of 0 to 4.0). 

Only courses at the main campus of the higher education institution, and not courses at satellite sites nor distance 
learning courses, qualify for the Dual Enrollment Program. Developmental/remedial courses do not qualify. 
Courses that begin at 6 p.m. or later do not qualify, although the Commissioner of Education can, at his discretion, 
grant a waiver of this requirement for a unique circumstance. To request a waiver, you must attach a letter 
describing the circumstance that might warrant a waiver. 

A student who is enrolled in a nonpublic high school is eligible only if the school is one that has been approved by 



the local school district. A student who is home educated is eligible only if the student' s educational program has 
been approved by the local school district. 

All applications are subject to the approval of the institution of higher education at which the student wishes to 
enroll. Participation in the Dual Enrollment Program does not guarantee admission to the higher education 
institution. 

Submission of Application Forms 

Applications must be completed and submitted by a member of the high school staff only, generally the guidance 
counselor. Applications cannot be submitted by students, parents, or institutions of higher education. Students 
should contact the college or university for instructions on how to apply for courses at that institution. 

A separate application form must be used for each student. Students enrolled in the Dual Enrollment Program for 
the Spring 1998 semester must reapply for the Fall 1998 semester. 

All information requested on this application must be submitted for the application to be accepted. 
Incomplete applications will be returned. Applications will be accepted only if mailed or hand delivered; 
those submitted via fax will not be accepted due to the volume of applications. 

Complete applications will be processed on a first-come, first-served basis, contingent upon the availability 
of funds. Applications received prior to May 11, 1998, will not be accepted in order to give all applicants 
advance notice given the first-come, first-served policy. Applications must be postmarked by June 5, 1998. 

A letter of approval will be sent by the Department to both the high school and the institution of higher education 
for all students approved to participate in the program. Unless such a letter is received, the Department of 
Education will not reimburse the higher education institution the per credit costs for tuition and fees. 

If a student participating in the program wishes to make any changes to the courses that he or she applied for, or if a 
student does not enroll in or withdraws from a course that was applied for and approved, a letter stating this must be 
submitted to the Department of Education (c/o Carol Bray) by both the high school and the institution of higher 
education. The letter should include the student ID number that was assigned to the student by the Department. 

If you have questions about the Dual Enrollment Program, please call Carol Bray at 781-338-3000. 

Please return the completed application to: 

Carol Bray 
Massachusetts Department of Education 
350 Main Street 
Malden, MA 02248-5023 
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April, 1998 

Dear Friends, 

I am pleased to provide you with this revised set of Special Education Appeals Hearing Rules. Although 
technical in nature due to the legal requirements associated with a hearing process, these Rules have a new, easier 
to use format that incorporates both substantive changes and clearer language than ever before. 

We are committed to provide an impartial mechanism to resolve special education disputes as fairly and 
efficiently as possible. To that end, I hope these Hearing Rules will provide you with useful information in the 
event a hearing is required. 

Sincerely, 

Frank W. Haydu III 
Commissioner of Education 

Contents 
Scope of Rules 

How to Begin an Administrative Due Process Hearing 

Rule 1: Hearing Request 

A. Who May File 
B. Hearing Request Content 
C. Notice to Opposing Party 
D. Representation 
E. Intervention 
F. Joinder 

How a Hearing Date is Scheduled 

Rule 2: Hearing Schedule 



A. Hearing Date 
B. Emergency Hearing 

How to Request a Postponement 

Rule 3: Postponement 

A. By Agreement of Both Parties 
B. At the Request of One Party 
C. Notice of Request 

The Pre-Hearing Conference 

Rule 4: Pre-Hearing Conferences 

A. Hearing Request Prerequisite 
B. Both Parties Requesting 
C. One or Neither Party Requesting 

Rule 5: Discovery 

A. Defined 
B. Objections to Discovery 
C. Exchange by Agreement 
D. Formal Requests 

1. Requests for Documents 
2. Interrogatories 
3. Depositions 

Rule 6: Motions 

A. Defined 
B. Filing a Motion 
C. Notice to Other Party 
D. Hearing & Ruling on Motion 
E. Evidence Relating to Motion 

Rule 7: Subpoenas 

A. Defined 
B. Issuance 
C. Contesting a Subpoena 
D. Enforcement 

Rule 8: Exhibits 



A. Five Day Rule 
B. Exhibit Preparation 

How a Hearing is Conducted 

Rule 9: Conduct of Hearings 

A. Generally 
B. Hearing Officer Duties & Powers 
C. Evidence 
D. Burden of Proof 
E. Close of Hearing 
F. Failure to Appear 

Rule 10: Rights of Parties 

A. Rights of All Parties 
B. Parent Rights 

Rule 11: Decision Without a Hearing 

Rule 12: Decision & Implementation 

A. Decision 
B. Finality 
C. Immediate Implementation 

Rule 13: Rights of Appeal; Stay; Placement Pending 

A. Rights of Appeal 
B. Stay of Decision 
C. Placement of Child During Appeal 

Rule 14: Compliance with Decision 

Rule 15: Record Dismissal/Case Closure 

Rule 16: Dismissal & Closure of Cases 

A. Dismissal With & Without Prejudice Defined 
B. By Motion/Request of Party 
C. By Hearing Officer 
D. Inactive Cases 



Scope of Rules


The Department of Education created the Office of Special Education Appeals to ensure 
due process rights of children, parents, and public schools when disputes arise concerning a 
child's educational program which cannot be resolved locally first. Special Education Appeals 
has jurisdiction over disputes between children and students, parents or guardians, and local 
and state educational agencies involving any matter concerning the provision of a free 
appropriate public education to a child with special needs. 

Special Education Appeals has the authority to resolve educational disputes pursuant to 
Massachusetts state law M.G.L. c.15 and 71B (popularly known as Chapter 766) and their 
implementing regulations, in particular 603 CMR 28.00, Chapter 4. Special Education Appeals 
has jurisdiction to resolve educational disputes under federal law as well as in accordance with 
20 U.S.C. 1401 et seq. (P.L. 94-142) and 29 U.S.C. 794 (Section 504 of the Rehabilitation Act of 
1973) and the regulations promulgated thereunder: 34 CFR 300 and 34 CFR 104. 

These hearing rules are regulated by Chapter 766 Regulations, Federal Due Process 
Procedures and Massachusetts Administrative Procedure Act, M.G.L. C.30A. Unless modified 
explicitly by these Rules, Special Education Appeals' hearing are conducted under the Formal 
Standard Adjudicatory Rules of Practice and Procedure, 801 CMR 1.01 et seq. These provisions 
require Special Education Appeals to conduct fair and impartial hearings and to render written 
decisions based upon findings of fact and supported by substantial evidence. 

These Rules replace and supersede those set out in the Bureau of Special Education 
Appeals Guidelines, issued in 1996. 
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How to Begin an Administrative Due Process Hearing 

A. Who May File a Hearing Request.
A hearing before Special Education Appeals may be requested by: 

1. The student, if age 18 or over; 
2. The parent(s), legal guardian, or Department of Education Surrogate Parent; 
3. The Special Education Director of the responsible school district or state educational agency; or 
4. An attorney or advocate for any of the above. 

B. Hearing Request Content. 

To begin the hearing process, a written hearing request must be filed with Special Education Appeals. The hearing 
request must contain the following information: 

1. Name and address of student; 
2. Name, addresses, and telephone numbers of both parents or legal guardian, if known; 
3. Name of responsible school district or state educational agency; 
4. 	If applicable, the name, address, phone number, and fax number of the attorney or advocate representing 

the party who is requesting a hearing; 
5. A statement describing what issues are being appealed; and 
6. A statement explaining what outcome is being sought through the Appeals' process. 

The Hearing Request must be signed and dated by the person who is requesting the hearing. 



C. Notice of the Request to the Opposing Party. 

At the time the Request is filed, the person who is requesting the hearing must mail a copy of the Hearing Request 
to the opposing party. 

D. Representation - Attorney or Advocate Notice to Special Education Appeals. 

1. 	Representation. Individuals may appear on their own behalf and present their case without attorney or 
advocate assistance if desired. A school district or state educational agency may designate an individual 
to act on its behalf. Any party has the right to be accompanied, represented, and advised by an attorney or 
advocate. The filing of a Hearing Request on behalf of a party by an attorney or advocate shall mean that 
the attorney or advocate represents that party. 

2. 	Withdrawal From Representation. An attorney or advocate may withdraw from a case by filing written 
notice of withdrawal, together with a statement stating that notice of the withdrawal has been provided to 
the client and all other parties. 

E. Intervention.

Upon written request, a Hearing Officer may allow or direct any person who may be substantially and specifically 
affected by the proceeding to intervene or participate in the entire proceeding or any part of it. 

F. Joinder. 

Upon written request of a party, a Hearing Officer may allow for the joinder of a person in cases where complete 
relief cannot be granted among those who are already parties, or the person being joined has an interest relating to 
the subject matter of the case and is so situated that the case cannot be disposed of in their absence. Factors in 
determination of joinder are: the risks of prejudice to the present parties in the absence of the proposed party; the 
range of alternatives for fashioning relief; the inadequacy of a judgment entered in the proposed party's absence; 
and the existence of an alternative forum to resolve the issues. 
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How a Hearing Date is Scheduled 

A. Hearing Date. 

Within five (5) days of receipt of a written request for the hearing, Special Education Appeals will assign a Hearing 
Officer and will schedule a hearing within twenty (20) days after receipt of the written hearing request. Special 
Education Appeals will send to the parties a Notice containing the scheduled hearing date and the name of the 
Hearing Officer assigned to the case. All hearings shall be held at Special Education Appeals hearing rooms unless 
the Hearing Officer orders otherwise. 

B. Expedited Hearings. When circumstances warrant it, Special Education Appeals may grant expedited relief. 

1. Applicability. Expedited hearing requests are applicable only in the following situations: 
a. 	Student Discipline. In matters related to the determination of an appropriate educational 

program for an eligible special education student who has been subjected to disciplinary 
procedures, an expedited hearing may be scheduled: 

When a parent disagrees with a school district's determination that the 
child's behavior was not a manifestation of the child's disability, or any 
decision regarding placement in the discipline context. 

When a school district maintains that it is dangerous for a child to remain in 
his/her original placement (the placement prior to removal to an interim 
alternative educational setting) during pendency of due process 



proceedings. 

b. 	Other. When either parents or school districts believe that: 1) the health or safety of the student 
or other students would be endangered by delay; 2) the special education services the student is 
currently receiving are sufficiently inadequate that harm to the student is likely; or 3) the 
student is without an available educational program or the student's educational program will be 
terminated or interrupted. 

2. Form of Request. 

Requests for expedited hearings must be in writing and must conform to the requirements of Rule 1. 

3. Expedited Hearing Schedule. 

A hearing on an expedited request will be held no later than ten (10) days after the request is received by 
Special Education Appeals. However, the Hearing Officer may grant postponements at the request of 
either party for due cause. If the parties and the Hearing Officer agree, then expedited hearings may be 
decided on written material alone. 

4. Additional Requirements. 

When a party is seeking an immediate Order as part of an expedited hearing request, the request must be 
accompanied by an Affidavit (a sworn statement indicating the truth of the assertions) stating the issue, 
the relief requested, and the reasons why such an immediate Order is necessary. Special Education 
Appeals may also require parties to submit additional Affidavits, Proposed Findings, or Proposed Orders 
as part of any expedited hearing request. 
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How to Request a Postponement 

A. By Agreement of Both Parties.

When both parties agree to a postponement of any date in the hearing process, the parties must file a written notice 
with the Hearing Officer. The written notice must contain a reason for the postponement as well as proposed 
alternate dates. The Hearing Officer must issue a new hearing date. 

B. At the Request of One Party. 

When one party seeks a postponement of any date in the hearing process, the party must file a written request with 
the Hearing Officer who may allow or deny the request. At the time of the request, a copy must be sent to the 
opposing party. The written request must contain a reason for the postponement as well as proposed alternate dates. 
If the Hearing Officer allows the postponement, the Hearing Officer must also issue a new hearing date. 

C. Notice of Request for Postponement. 

Except in extraordinary circumstances, parties seeking a postponement must make such a written request to the 
Hearing Officer at least five (5) business days before the hearing date. 
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The Pre-Hearing Conference 



A. Hearing Request Prerequisite.

Pre-Hearing Conferences may only be conducted after a Request for Hearing has been filed with Special Education 
Appeals. 

B. When Both Parties Request a Pre-Hearing Conference.

When both parties request a Pre-Hearing Conference, then a Hearing Officer shall conduct such a Conference. 

C. When One Party or Neither Party Requests a Pre-Hearing Conference.

When one party or neither party requests a pre-hearing conference, a Hearing Officer shall determine whether a pre-
hearing conference is necessary. 

D. Purpose of a Pre-Hearing Conference. 

The Pre-hearing Conference shall simplify or clarify the issues as well as review the possibility of settlement of the 
case. At the Pre-Hearing Conference, the parties shall be prepared to discuss their respective positions and what 
each party expects Special Education Appeals to order at the conclusion of a hearing. Parties must appear at the Pre-
Hearing Conference with full authority to settle a case or ability to access authorization to settle the case at the time 
of the Pre-Hearing Conference. 

E. Failure to Appear at a Pre-Hearing Conference. 

If a party fails to appear for a Pre-Hearing Conference, a Hearing Officer may proceed with the conference and may 
also entertain a dismissal or default against the offending party. 

F. Telephone Conference. 

At the discretion of a Hearing Officer, a Pre-Hearing Conference may be conducted by telephone. 
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Rule 5: Discovery 

A. Defined:

The term "discovery" refers to requests for and exchanges of information after a party files a hearing request. 
Discovery may occur in the form of written questions (called interrogatories); written requests for records (called 
production of documents); or testimony under oath (called a deposition). 

B. Objections/Protective Orders. 

The party upon whom a request for discovery is served may within ten (10) days of service of the request, file with 
the Hearing Officer objections to the request or move for a protective order. Disputes regarding discovery shall be 
resolved whenever possible by conference call. Protective orders may be issued to protect a party from undue 
burden, expense, delay, or as otherwise deemed appropriate by the Hearing Officer. Orders of the Hearing Officer 
may include limitations on the scope, method, time and place for discovery or provisions for protecting confidential 
information or documents. 

C. Exchange of Information by Agreement. 

The parties are encouraged to exchange information cooperatively and by agreement prior to the hearing. The 



parents are entitled to request copies of the student's school records. 

D. Formal Requests for Information and Specific Types of Requests for Information. 

Formal requests for information may be made at any time after a request for hearing is filed. The party upon whom 
the request is delivered shall respond within thirty (30) days unless a shorter or longer period of time is established 
by the Hearing Officer. 

1. Requests for Documents. Any party may request any other party to produce or make available for inspection or 
copying any documents or tangible things, not privileged, not supplied previously, and which are in the possession, 
custody, or control of the party upon whom the request is made. 

2. Interrogatories. A party must request permission from a Hearing Officer to serve written interrogatories on any 
other party for the purpose of discovering relevant, not privileged, information not supplied previously through a 
voluntary exchange of information. No party, without Hearing Officer approval, shall serve more than twenty-five 
(25) interrogatories. For purposes of determining the number of interrogatories, subparts of a basic interrogatory 
which are logical extensions of the basic interrogatory and seek only to obtain specified additional particularized 
information with respect to the basic interrogatory shall not be counted separately from the basic interrogatory. 
Each interrogatory shall be separately and fully answered under the penalties of perjury unless it is objected to, in 
which event, the reasons for the objection must be stated in lieu of an answer. 

3. Depositions. In order to take the testimony of any witness by deposition, a party must file a written motion 
seeking approval from the Hearing Officer. 

a. Time & Content. There shall be at least ten days notice to the parties of the motion to take a deposition. A motion 
requesting a deposition shall state the name and address of the witness to be deposed, the subject matter concerning 
which the witness is expected to testify, the time and place of taking the deposition, the name and address of the 
person before whom the deposition is desired, and the reason why such deposition should be taken. 

b. Authorization. The Hearing Officer shall allow the motion only upon a showing that the parties have agreed to 
submit the deposition in lieu of testimony by the witness or the witness to be deposed cannot appear before the 
Hearing Officer without substantial hardship, and that the testimony being sought is significant, not privileged and 
not discoverable by an alternate means. 

c. Scope and Conduct of the Deposition. Depositions shall be taken orally before a person having power to 
administer oaths. Every witness testifying upon deposition shall be duly sworn, and the adverse party/parties shall 
have the right to cross-examine. Objections to questions must set out the grounds relied upon. The testimony shall 
be reduced to writing and shall, unless waived, be signed by the witness, and certified by the officer before whom 
the deposition is taken. After the deposition has been subscribed and certified, it shall be forwarded to the Hearing 
Officer. Subject to appropriate rulings on objections, and the parties' agreement regarding its use, the deposition 
shall be received in evidence as if the testimony contained therein had been given by the witness in the proceeding. 
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Rule 6: Motions 

A. Motion Defined. 

A party may request that a Hearing Officer issue an order or take any action consistent with relevant statutes or 
regulations. Such a request shall be called a Motion. 

B. Filing a Motion.

After a party files a hearing request, motions may be filed in writing with the Hearing Officer. Each Motion shall 
set forth the reasons for the desired order or action and shall also state whether a hearing on the Motion is 
requested. 



C. Notice of the Motion to the Other Party. 

Written motions must be served on all parties and the Hearing Officer simultaneously. Within seven (7) days after a 
written motion is filed with the Hearing Officer, any party may file written objections to the allowance of the 
motion and may request a hearing on the motion. 

D. Hearings & Rulings on a Motion. 

If a hearing on a motion is warranted, a Hearing Officer shall give all parties at least three (3) days notice of the 
time and place for hearing. A Hearing Officer may rule on a motion without holding a hearing if: 1) delay would 
seriously injure a party; 2) if testimony or oral argument would not advance the Hearing Officer's understanding of 
the issues involved; or 3) if a Ruling without a hearing would best serve the public interest. 

E. Evidence Relating to Motions. 

In support of, or opposition to, a Motion, a party may offer only evidence relevant to the particular motion. This 
evidence may consist of facts which are supported by affidavit (a sworn, written statement under oath), appear in 
records, files, depositions, or answers to interrogatories, or are presented by sworn testimony. 
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Rule 7: Subpoenas 

A. Subpoena Defined:

A written command to appear at a certain time and place to give testimony in the case in dispute. A subpoena may 
also require the production of documents. 

B. Issuance.

Upon the request of a party, or on its own motion, Special Education Appeals may issue subpoenas to require a 
person to appear and testify and to produce documents at the hearing. A request that Special Education Appeals 
issue a subpoena shall be made in writing and received by Special Education Appeals at least ten (10) days prior to 
the hearing; shall specify the name and address of the person to be subpoenaed; and shall describe any documents 
to be produced. Subpoenas issued independent of Special Education Appeals shall be governed by the Standard 
Adjudicatory Rules of Practice and Procedure, 801 CMR 1.00 et seq. 

C. When a Person Contests a Subpoena.

A person receiving a subpoena may request that a Hearing Officer vacate or modify the subpoena. A Hearing 
Officer may so do upon a finding that the testimony or documents sought are not relevant to any matter in question 
or are privileged, or that the time specified for compliance or the breadth of the material sought imposes an undue 
burden on the person subpoenaed. 

D. Enforcement.

When a Subpoenaed Individual Fails to Comply with a Subpoena. If any person fails to comply with a properly 
issued subpoena, the party requesting the issuance of the subpoena may petition the Superior Court for an order 
requiring compliance with the subpoena's terms. 
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Rule 8: Exhibits 



A. Five Day Rule. 

Copies of all documents to be introduced and a list of the witnesses to be called at the hearing must be received by 
the opposing parties and the Hearing Officer at least five days prior to the hearing. 

B. Exhibit Preparation. 

All exhibits shall be numbered in the upper right hand corner, divided by tabs, and submitted to Special Education 
Appeals along with a numbered index. 
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Rule 9: Conduct of Hearings 

A. Generally. 

Hearings shall be scheduled, to the extent possible, at a time and place convenient to the parties. Hearings shall be 
as informal as is reasonable and appropriate under the circumstances. The Hearing Officer has the authority and 
obligation to ensure that appropriate standards of conduct are observed and that the hearing is conducted in a fair 
and orderly manner. The hearing is closed to the public and all information shall remain confidential unless the 
parents request otherwise. 

B. Hearing Officer Duties and Powers. 

The Hearing Officer shall have the duty to conduct a fair hearing; to ensure that the rights of all parties are 
protected; to define issues; to receive and consider all relevant and reliable evidence; to ensure an orderly 
presentation of the evidence and issues; to ensure a record is made of the proceedings; and to reach a fair, 
independent and impartial decision based on the issues and evidence presented at the hearing and in accordance 
with the law. In furtherance of these duties, the Hearing Officer may: 

1. Administer the oath or affirmation to anyone who will testify at the hearing; 
2. 	Assist all those present in making a full and free statement of the facts in order to bring out all the 

information necessary to decide the issues involved and to ascertain the rights of the parties; 
3. 	Ensure that all parties have a full opportunity to present their claims orally, or in writing, and to secure 

witnesses and evidence to establish their claims; 
4. Receive, rule on, exclude, or limit evidence; 
5. 	Introduce into the record any regulations, statutes, memoranda, or other materials relevant to the issues at 

the hearing; 
6. 	Change the date, time or place of the hearing sua sponte or at the request of the party, upon due notice to 

the parties; and continue the hearing to a subsequent date to permit either party to produce additional 
evidence, witnesses, and other information; 

7. Request a statement of the issues and define the issues; 
8. 	Regulate the presentation of the evidence and the participation of the parties for the purpose of ensuring 

an adequate and comprehensible record of the proceedings; 
9. 	Issue subpoenas sua sponte or upon request of any party to secure the presentation of evidence or 

testimony; 
10. Examine witnesses and ensure that relevant evidence is secured and introduced; 
11. 	Rule on any requests or motions that may be made during the course of Special Education Appeals 

proceedings; 
12. Order additional evaluations at public expense; 
13. 	Order written briefs to be submitted by the parties, establish the issues to be addressed by the briefs and 

set the deadline for their submission; 
14. 	Reconvene the hearing for any purpose at any time prior to the issuance of a decision or pursuant to a 

post-hearing motion; 
15. 	Censure, reprimand, or otherwise ensure that all participants conduct themselves in an appropriate 

manner. 



C. Evidence. 

The Hearing Officer shall not be bound by the rules of evidence applicable to courts, but shall observe the rules of 
privilege recognized by law. Evidence shall be admitted only if it is the kind of evidence upon which reasonable 
persons are accustomed to rely in the conduct of serious affairs. 

1. 	Documents. The parties may offer as evidence written documents that they have exchanged prior to the 
hearing in accordance with these procedures. The Hearing Officer may permit or request the introduction 
of additional documentary evidence where no prejudice would result to either party. 

2. 	Oral Testimony. Oral testimony shall be given under oath or affirmation, subject to the pains and 
penalties of perjury. Witnesses shall be available for examination and cross-examination. 

3. 	Regulations and Statutes. Regulations and statutes may be put into evidence be reference to the citation or 
by submitting a copy of the pertinent regulation or statute. 

4. 	Stipulations. Stipulations of fact, or stipulations as to the testimony that would have been given by an 
absent witness, may be used as evidence at the hearing. The Hearing Officer may require evidence in 
addition to the stipulations offered by the parties. 

5. 	Administrative Notice. The Hearing Officer may take administrative notice of any fact of which judicial 
notice could be taken, and in addition may take administrative notice of statutes, regulations, and general, 
technical or scientific facts within the specialized knowledge of the Hearing Officer. Parties shall be so 
notified of the material so noticed and they shall be afforded an opportunity to contest the substance or 
materiality of the facts noticed. Facts officially notified shall be included and indicated as such in the 
record. 

6. 	Additional Evidence. The Hearing Officer may require any party to submit additional evidence on any 
relevant matter. 

D. Burden of Proof. 

There is no formal burden of proof. In reaching a decision, the Hearing Officer will assess the weight, credibility, 
and probative value of the evidence admitted into the record. Hearing Officers may use their experience, technical 
competence, and specialized knowledge in evaluating the evidence. The Hearing Officer's decision will be based 
upon a preponderance of the evidence presented. 

E. Close of the Hearing. 

At the conclusion of all testimony, the Hearing Officer has the discretion to permit or require the parties to make 
oral or written closing arguments. The hearing is formally closed when any additional documents permitted by the 
Hearing Officer are added to the record, or when written closing arguments, if any, are received by the Hearing 
Officer, on or upon the date such documents or arguments are due, whichever comes first. A decision will be issued 
within twenty-five (25) days of the close of the hearing. 

F. Failure to Appear. 

If a party fails to appear at the scheduled hearing, the Hearing Officer may take evidence and issue such orders as 
may be necessary including, but not limited to, ordering an educational placement for the child or defaulting the 
absent party. 
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Rule 10: Rights of Parties 

A. Rights of All Parties. 



Under the provisions governing Special Education Appeals hearings, all parties have the right to: 

1. To be accompanied and advised by legal counsel and advocates; 

2. 	To present evidence, to confront, cross-examine, and, pursuant to a subpoena issued by Special Education 
Appeals, to compel the attendance of witnesses; 

3. 	To prohibit the introduction of any evidence at the hearing that has not been disclosed to the parties at 
least five (5) days before the hearing; 

4. 	To obtain an electronic verbatim record of the hearing upon written request to Special Education Appeals 
after the close of the hearing. The record may only be used in a manner consistent with these regulations 
and otherwise shall be kept confidential except with the parent's consent; 

5. 	To receive a written decision setting forth the Hearing Officer's findings of fact and order, within forty-
five (45) days of the receipt of a request for a hearing, provided that the Hearing Officer may grant 
extensions of time at the request of either party; and 

6. 	To receive, upon request to Special Education Appeals, a list of its impartial Hearing Officers with their 
qualifications. 

B. Parent Rights. 

Under the provisions governing Special Education Appeals hearings, parents have the following additional right to: 

1. To have the child, who is the subject of the hearing, present at the hearing; 

2. To open the hearing to the public; otherwise the hearing shall not be open to the public; 

3. 	Pursuant to the Massachusetts Student Records regulations, to inspect and to receive a copy of all student 
records pertaining to the child, including, but not limited to, the written record and clinical history of the 
evaluation, and any other school records and papers related to the identification, evaluation, placement or 
provision of a free appropriate public education to the child. 

4. 	To introduce an independent evaluation as evidence in the hearing, whether the independent evaluation 
was conducted at parental or school committee expense. 

5. 	To receive reasonable attorneys' fees, pursuant to the Individuals with Disabilities Education Act, if the 
parents prevail in the hearing. 
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Rule 11: Decision Without a Hearing 

A. A party may request a decision without a hearing. 

All parties and the Hearing Officer must agree to a decision based solely on written material. The decision will 
have the same force and effect as any other Special Education Appeals decision. 
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Rule 12: Decision & Implementation 

A. Decision. 

The written findings of fact and decision of the Hearing Officer along with the notification of the procedures to be 
followed with respect to appeal and enforcement of the decision shall be sent to the parents and their 
representatives, if any; to the representatives of the child if the child has representation separate from the parents; 
and to the school committee and its legal representatives, if any. 

B. Finality of Decision. 

The decision of Special Education Appeals is final and is not subject to further Agency review. Motions to 
reconsider or to re-open a Special Education Appeals are not permitted. 

C. Immediate Implementation. 

Except as provided below in Rule 13, the decision shall be implemented immediately. 

TABLE OF CONTENTS 

Rule 13: Rights of Appeal; Stay; Placement Pending 

A. Rights of Appeal.

Any party aggrieved by the decision may file a complaint in the Superior Court of competent jurisdiction or in 
federal District Court for review of the decision. Under the provisions of Massachusetts General Laws Chapter 
30A, Section 14(1), the complaint shall be filed within thirty (30) days of receipt of the final decision. 

B. Stay of Decision.

A party seeking to stay the decision shall seek a stay from the court having jurisdiction over the party's appeal. 

C. Placement of Child During Appeal.

Unless the parents and the school committee agree otherwise, during the pendency of any judicial appeal of the 
decision, the child shall remain in the then current educational placement, unless the child's parents are seeking 
initial placement in the public school, in which case the child shall be placed in the public school program. Where 
the decision orders the school committee to place the child in a new placement, and the parents agree with that 
order, the school committee shall immediately implement the placement ordered by Special Education Appeals. 

The parents have the right to reject the decision of Special Education Appeals and to request placement of their 
child in the regular public school program. If such placement is requested, the school committee shall provide the 
child with the regular education program, unless the school committee determines that such placement would 
endanger the health and safety of such child, substantially disrupt the program for other children, or deny the child 
a free appropriate public education, in which case the school committee shall seek enforcement of the decision in 
state or federal court. The court shall have the authority upon such showing to order the child placed in an 
appropriate educational placement. 
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Rule 14: Compliance with Decision 

A. A party contending that a decision of Special Education Appeals is not being implemented may file a motion 
requesting Special Education Appeals to order compliance with the decision. 

The motion shall set out the specific areas of alleged non-compliance. The Hearing Officer may convene a hearing 
at which the scope of inquiry will be limited to facts bearing on the issue of compliance, facts of such a nature to 
excuse performance, and facts bearing on a remedy. Upon a finding of non-compliance, the Hearing Officer may 
fashion appropriate relief and refer the matter to the Department of Education's legal office for enforcement. 
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Rule 15: Record 

A. Record of the Hearing.

Special Education Apeals will provide an electronic verbatim record of the hearing to any party, free of charge, 
upon receipt of a written request. Pursuant to M.G.L. c.30A, §11(6), §14(4), an appealing party seeking a certified 
written transcription of the entire proceedings, must arrange for the transcription, or portion thereof, by a certified 
court reporter, at his/her own expense. Transcripts prepared by the party must then be submitted to Special 
Education Appeals with appropriate court reporter certification for final review and certification. A party unduly 
burdened by the cost of preparation of a written transcript of the sound recordings may petition Special Education 
Appeals for relief. 
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Dismissal & Closure of Cases 

A. Dismissal With and Without Prejudice Defined. 

Dismissal with prejudice means that the issues raised in the hearing request are closed and cannot be reopened in 
subsequent requests for hearing. Dismissal without prejudice means that the same issues may be raised at a later 
date by the filing of a new request for hearing. 

B. By Motion/Request of the Parties. 

Any party may file a Motion or Request to dismiss a case for failure: 1) to prosecute or proceed with the case by the 
other party; 2) to follow or comply with these rules or with any Hearing Officer Order; 3) to state a claim upon 
which relief can be granted; or 4) to sustain its case after presentation of evidence. The Hearing Officer may allow 
a Motion or Request to Dismiss with or without prejudice. 

C. By Order of the Hearing Officer. 

When the party who requested the hearing fails to respond to notices or correspondence, file documents required by 
these rules, comply with orders, or otherwise indicates an intent not to proceed with the hearing request, the 
Hearing Officer may issue an order requiring that party to show cause why the appeal should not be dismissed for 
lack of prosecution or a failure to proceed. If that party fails to show such cause within thirty (30) days, the appeal 
may be dismissed with or without prejudice. 

D. Inactive Cases. 



A case that has not been scheduled, withdrawn, or requested to be scheduled by either party for a period of one year 
from the original request for hearing, shall be dismissed with prejudice. A dismissal under this section shall be a 
final action of Special Education Appeals. 
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Commissioner's Update Archive Wellness Days 1998 

April 1, 1998 

Dear Principals: 

Over the past three years the Executive Office of Elder Affairs, in collaboration with a number of public 
and private agencies, has offered annual statewide Wellness Days for grandparents and the grandchildren they are 
raising. The Department of Education is pleased to support again this important endeavor, particularly as we see the 
increased number of grandparents assuming the role of parents. These educational and recreational events offer 
grandparent led families valuable information and engaging activities. We hope that by offering six regional days 
this year, more grandparents and grandchildren will be able to participate. 

We are requesting that you bring this information to the attention of your school counselors, parent 
liaisons and other staff members who have contact with grandparents. Thank you for your assistance with this 
outreach effort. 

If there are any questions or if you need the information/registration form in Spanish, please contact 
Sheila Donahue King or Jenny Fogel at the Executive Office of Elder Affairs at 617-727-7750. 

Sincerely, 

Lillian Glickman 
Acting Secretary 
Executive Office of Elder Affairs 

Frank W. Haydu III 
Commissioner 
Department of Education (interim) 

Wellness Days 1998 
For Grandparents and the Grandchildren they are Raising 

Saturday, May 9, 1998 
9:00 A.M to 3:00 P.M. 

MetroWest Region 
Sudbury Senior Center 

Sudbury 

Saturday, May 30, 1998 
9:00 A.M to 3:00 P.M. 

Boston Region 
Blue Hills Boys and Girls Club 

Dorchester 

Saturday, June 6, 1998 
9:00 A.M to 3:00 P.M. 

Southeast Region 
Mass. Maritime Academy 

Buzzards Bay 

Saturday, June 13, 1998 
9:00 A.M to 3:00 P.M. 

Northeast Region 
Peabody Community Life Ctr. 

Peabody 

Saturday, June 20, 1998 
9:00 A.M to 3:00 P.M. 

Western Region 
Holyoke Community College 

Holyoke 

Saturday, June 27, 1998 
9:00 A.M to 3:00 P.M. 

Central Region 
Worcester State College 

Worcester 

This annual event is a fun, educational and recreational day! All activities are facilitated or supervised by 
professionals and volunteers. This event will be held RAIN OR SHINE! 

Wellness Days includes: 



Resource Information and Health Fair (exhibits, materials and screenings) 

● Health, legal, and service professionals available to answer questions 
● Informal setting to meet other grandparents, grandchildren and support group leaders 

Sessions for Grandparents (not all sessions offered at each location) 

● Gentle Exercising for Fun and Fitness 
● Tending to Your Emotional Needs 
● Parenting Grandchildren Today 
● Spirituality and Your Well-being 
● Working with Schools 
● Panel Presentation: Accessing Public Resources for Children 
● Relaxation: A Gift to Yourself 
● Meeting the Special Needs of Your Grandchild 

Activities for Grandchildren 

● Group activities include outside and inside activities: field games, arts & crafts and more! 
● For teens: peer led discussions on areas of their concern, in addition to fun recreational activities. 

Morning refreshments and lunch 

Fee: Grandparents $5.00 Grandchildren $3.00 Three or more in family: $10.00 

NOTE: Limited scholarships and bus transportation are available. This event is not appropriate for children under 
the age of five, limited child care assistance is available for grandparents who wish to attend. For information call 
today: Massachusetts Executive Office Of Elder Affairs at 1-800-882-2003. 

Registration due two weeks before event. (Please mail in as soon as possible.) 
Note: Event is Rain or Shine 

MAIL TO: Wellness Day, Massachusetts Executive Office of Elder Affairs, One Ashburton Place, Boston, 
MA 02108 

Program at all Locations 

9:00Registration & Refreshments 

Health and Resource Fair (open through lunch) 

Children's Activities 

10:00 Opening Session for Grandparents and Grandchildren 

10:30 Outside and Inside Activities for Grandchildren/Teens 

11:00 Morning Grandparent Sessions 

12:30 Lunch 

1:00 Afternoon Activities for Grandchildren/Teens 

1:15 Afternoon Grandparent Sessions 

3:00 End of Day 

Locations and Dates 



May 9, 1998 - METROWEST REGION 
Fairbank Community Center 
40 Fairbank Road 
Sudbury, MA 
Phone: 508-443-3055 

June 13, 1998 - NORTHEAST REGION 
Peabody Community Life Center 
79 Central Street 
Peabody, MA 
Phone: 978-531-2254 

May 30, 1998 - BOSTON REGION 
Blue Hill Boys and Girls Club 
15 Talbot Avenue 
Dorchester, MA 
Phone: 617-474-1050 

June 20, 1998 - WESTERN REGION 
Holyoke Community College 
303 Homstead Avenue 
Holyoke, MA 
Phone: 413-538-7000 

June 6, 1998 - SOUTHEAST REGION 
Massachusetts Maritime Academy 
101 Academy Drive 
Buzzard Bay, MA 
Phone: 508-830-5000 

June 27, 1998 - CENTRAL REGION 
Worcester State College 
486 Chandler Street 
Worcester, MA 
Phone: 508-793-8000 

If you need directions please call: Executive Office of Elder Affairs at 1-800-882-2003. 

Wellness Days 1998 are a collaborative effort of: 

The Massachusetts Executive Office of Elder Affairs and the Massachusetts Executive Office of 
Health and Human Services ~ Department of Education ~ Massachusetts Department of Public 
Health ~ Massachusetts Department of Social Services ~ Department of Mental Retardation ~ 
Department Of Medical Assistance ~ Department of Mental Health ~MSPCC - Kid's Net 
Program ~ Office of Child Care Services ~ Child Care Choices of Boston ~ Massachusetts 
Prevention Centers ~ Office for Refugees and Immigrants ~ Parent Information Network ~ 
Boston Commission on the Affairs of the Elderly ~ Women's Service Club of Boston ~ Spanish 
American Union ~ Bourne Council on Aging ~ Cape and Island Regional Association on Aging 
~ Wareham Council on Aging ~ Attleboro Council on Aging ~ Boston Aging Concerns Young 
and Old United, Inc. ~ Greater Lowell Grandparents As Parents (GAP) Resource Network ~ 
Chicopee Council on Aging ~ Raising Our Children's Children/Codman Square Health Center ~ 
Franklin Hill Health Center ~ Age Center of Worcester Area, Inc. ~ Catholic Charities ~ 
Massachusetts Children's Legislative Caucus ~ Massachusetts Families for Kids ~ 
Massachusetts Dental Society ~ American Association of Retired Persons ~ UMASS Extension 
Programs Massachusetts ~ Grandparents Resource Network ~ Centro Las Americas ~ Sudbury 
Senior Center ~ Blue Hill Boys and Girls Club ~ Massachusetts Maritime Academy ~ Peabody 
Life Center ~ Holyoke Community College, ~ Intergenerational Urban Institute at Worcester 
State College. 
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